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COMMENT. 


African Speculation and American Financtal Conditions : 
Restrictions on Bank Note Issues. 


UCH has been said about the London speculation in 

South African gold mines; but, as far as we know, 
there has been very little attempt to connect the facts of this 
speculation with the course of New York securities and of 
New York exchange on London. The points made in this 
article are intended to suggest a connection, rather than to 
establish it. We do not feel justified in saying exactly how 
far one of these things has influenced the other; but we feel 
confident that there has been some connection, and that New 
York financial conditions cannot be explained without tak- 
ing it into account. 

The industrial conditions of the United States for the past 
six months have seemed quite favorable to recovery from the 
depression through which we have passed. The general tone 
of business men has been hopeful. Crops have been, on the 
whole, good, but not so good as to cause ruinously low prices. 
There has been so little railroad building or duplication of 
manufacturing plant in the last three years, that the dan- 
ger of cutthroat competition in these lines is not serious. 
Reorganizations and strikes have brought producers’ con- 
tracts down to the level which the volume of currency and 
credit seems to warrant. Foratime the New York stock 
market seemed ready to respond to these influences. But 
the advance was checked sooner than most operators ex- 
pected, and much sooner than the history of the correspond- 
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ing period in 1885-86 would have warranted impartial observ- 
ers in predicting. It is true that prices are now far above 
their lowest level in 1893, but most of this gain was made 
before the time of industrial improvement. It was of the 
nature of recovery from a financial panic, rather than of any 
anticipation of acommercial advance. Various explanations 
have been given to account for the continued low prices of 
many promising securities. The fear of gold exports is 
brought into evidence. Ina certain way, this is a sufficient 
explanation. Inthe present rather precarious condition of 
the United States Treasury, large exports of gold make the 
maintenance of parity between different forms of our cur- 
rency insecure, and render us liable to all the dangers inher- 
ent in a fluctuating currency. But this danger of gold 
exports is itself a thing to be accounted for. Under commer- 
cial conditions like those which prevail in America at this 
season, we usually expect imports rather than exports of gold. 

Will not the amount of speculation in London, seconded as 
it is by capital in other parts of Europe, throw some light on 
the condition of affairs in Wall Street? Although we do not 
know how much capital has gone into Kaffirs, the present 
valuation of such securities, on an avowedly incomplete list 
made by the Economist, was in round numbers one thousand 
millions of dollars. While only a small part of this represents 
capital which has actually gone into the gold mining industry, 
it nevertheless indicates a large diversion of*speculative buy- 
ing from other countries and other lines. If only a quarter 
of this amount had been applied to American securities, we 
should have had all the increase in New York stock values 
which could properly have been expected. A comparatively 
small number of buyers, by withdrawing from an accustomed 
market, make the difference between buoyant confidence on 
the one hand and depression on the other. It is impossible 
to verify the amount of capital withdrawn from the United 
States tor investment in South Africa, but it is certainly 
plausible that a boom in African securities should connect 
itself with a stagnation in American securities. 

If this be the true explanation, it accounts for the position 
of affairs in the foreign exchange market more completely 
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than any hypothesis which we have yet seen. The balance 
of trade which affects foreign exchanges is not a balance of 
exports and imports alone. The amount of securities must 
be included in the same manner as the amount of goods. If 
London buys our securities, this counts for the moment as so 
much increased export. If London does not buy our securi- 
ties, it has the same effect on the rates of foreign exchange 
as a corresponding deficiency in the wheat crop or the cot- 
ton crop. 

The bond syndicate which relieved the United States 
Treasury from its embarrassments hoped that by so doing it 
would restore American confidence and credit in such a 
degree as to make an industrial revival possible. In this 
respect its expectations proved well founded. It also calcu- 
lated that, as a result of such revival, there would be a balance 
of trade in favor of the United States which would enable 
the syndicate to make a profit on a transaction which in- 
volved keeping gold in America instead of transferring it to 
London. Anything which would have caused considerable 
shipments of gold from London to New York would have 
met their needs for carrying this operation to a successful 
conclusion. It isa matter for fair conjecture, if not for abso- 
lute proof, that the demand of London and other European 
markets for some African securities, diverting as it did an 
amount of investors’ capital away from American channels, 
has in some measure interfered with these calculations. 

It is too soon to predict the outcome. The fall in the price 
of articles for export would unquestionably create purchases 
of these articles on foreign account to such a degree as to 
avoid the immediate danger of gold shipments. The ques- 
tion whose answer affects the future prosperity of the United 
States and the ultimate profits of the syndicate, is this: Can 
prices of export products break sufficiently to increase the 
demand for them on foreign account without crippling the 
prosperity of those who are engaged in producing them? 
If the prices of articles like cotton remain too high, we shall 
not have exports enough to meet the emergency. If they 
fall too low, we shall lose the business confidence on which 
our revival of prosperity depends. If there is margin enough 
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between these to enable us to avoid both of these dangers, 
the check to the speculation, due to the partial diversion of 
London demand for American securities, will probably prove 
to have a wholesome effect in making the development of 
our industries steady and permanent. 


In the preface to his excellent book on Money and Banking, 
which has just been issued, Mr. Horace White expresses an 
unqualified approval of the principles underlying the bank- 
ing systems of Scotland and Canada. Mr. White is so high 
an authority on these subjects, and his detailed statements, 
as they appear in the body of the book, are so carefully 
verified, that we cannot help regretting that he should have 
expressed so unqualified an opinion on a matter which seems, 
to say the least, seriously open to question. The chiet feature 
of the system thus commended is a right of note issue up 
to the limit of the capital of a bank, which may be used to 
meet the needs of borrowers. The exercise of this right in 
Scotland was much curtailed at the time of Sir Robert 
Peel's banking act, but it has remained in force in Canada 
down to the present day. 

To a note issue based on the demands for commercial 
accommodation, and secured chiefly by sharp requirements 
as to means of redemption, there are certain very serious 
objections. Even if we grant that such a power is carefully 
used in ordinary times, and that the security for the notes 
proves good, it is not a practice which allows the business 
community much leeway in emergencies. We must remem- 
ber that the system of credit which serves best in ordinary 
times may prove an extremely bad one in commercial panics. 
The very fact that it utilizes the coin reserve of the country 
to the best advantage under the habitual conditions of trade 
may leave the country with an inadequate reserve in abnormal 
times. It cannot be said that either the Scotch or the Cana- 
dian banking systems have been tested on this point; for 
both Scotland and Canada use banking facilities outside of 
their own immediate boundaries for the part of their busi- 
ness which is most seriously affected by commercial panics. 
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The English and the American bank note systems are 
both quite unphilosophical. They make restrictions on note 
issue whose exact form it is hard to justify on grounds of 
economic theory. But, at any rate, they make a restriction; 
and the value of such restriction is shown by experiences 
like those of England in 1847 or 1857, or of the United 
States in more recent times. The fact that the public has 
not used bank notes to anything like the possible limit of 
safety gives the business community an emergency reserve 
of credit which can be brought into play when most needed. 
The suspension of the Bank Act in England, or the issue of 
clearing-house loan certificates in the United States, has miti- 
gated the pressure of a crisis which would otherwise have 
brought financial ruin on houses which, from an industrial 
standpoint, were perfectly sound. Whether such an emer- 
gency reserve could be utilized under the Canadian system, 
seems open to question. The Canadian banks, in an emer- 
gency, can make use of the unclaimed rights of circulation 
appertaining to other banks of the same country. But it is 
quite possible that this resort would prove inadequate ; nor is 
it thoroughly certain that it would restore public confidence. 
If people have been using bank credit in the form of deposits, 
an issue of notes may avertapanic. Ifthey have used as much 
bank credit as they wished in the form of notes, the only 
possible emergency reserve would seem to be an issue of 
legal tender notes by the government. Mr. White himself 
would most cordially acknowledge how undesirable such 
action would be. 

Looking at the matter in this light, it does not seem as if 
the slight gain in utilization of commercial credit due to the 
adoption of the important features of the Canadian bank- 
ing system, would be sufficient to outweigh its probable 
danger in emergencies. In the old controversy between the 
currency and banking systems of note protection, the advo- 
cates of the banking system often had a decided theoretical 
advantage in the argument. But the upholders of the cur- 
rency system had a practical advantage in being able to 
abandon their own theories in an emergency, and find a 
reserve of strength in so doing. It may be true that the 
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only cases in which the English Bank Act proved beneficial 
were those when it was violated; but it is of no slight 
importance to sail on a course which gives you sufficient 
leeway to let the boat fall off a little when an unforeseen 
emergency demands it. The resulting line of sailing will 
not look particularly well on the map, but it would avoid 
some shipwrecks to which the more mathematically designed 
course would be exposed. 

In correcting the mistakes which undoubtedly exist in the 
present national bank law, it seems perhaps unwise to accept 
as a model a system which has not had a wider range of trial 
than that of Canada, or to base proposals of reform on too 
narrow a study of legislative experiments. The German 
system of note issue and bank regulation may not be well 
adapted in all its details to the needs of the United States ; 
but it certainly deserves more attention from our legislators 
than it has actually received. 
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FREEMAN THE SCHOLAR AND PROFESSOR. 
| ep ascirsnily scholarship was many-sided. He was an 


historical geographer, a humanist, a philologist, an 
archeologist, a specialist in architecture, an accomplished 
journalist, a literary critic, an historian, and a politician in 
the best Greek sense. He excelled in everything to which 
he put his hand. He had a wonderful instinct for following 
those tracks which led him to definite issues and for avoid- 
ing by-paths of “ mere literature,” philosophy, theology, and 
natural science. He cared for none of these things, except 
in a very general way. To be sure, he liked Macaulay’s 
Lays of Ancient Rome and could write ballads’ himself; 
but he had no admiration for Browning, although he found 
the poet “quite intelligible in private life.” Freeman some- 
times read novels when he was sick, and once in Virginia, 
where he could find nothing else to do, he even read 
“Quida.” He was fond of Sir Walter Scott’s and George 
Eliot’s masterpieces, but never could see what Macaulay 
found to admire in Jane Austen. ‘‘I find there is a feeble 
kind of interest if you try hard,” said Freeman, “ but it is 
not like Adam Bede.” Freeman professed the profoundest 
contempt for Carlyle and his writings: ‘‘ Old Carlyle, who, 
after babbling and blundering for thirty and forty years, 
took upon himself to write some nonsense about early Kings 
of Norway.” The historian never could forgive the essayist 
for his “unintelligible rant” and for teaching people that 
“ King had something to do with canning or cunning.” It 
should be observed in passing that Freeman’s contempt and 
vituperation were sometimes reserved for very strong char- 
acters, like Carlyle and Froude, Beaconsfield and Salisbury. 
We can perhaps explain the man’s likes by his dislikes, his 
virtues by his limitations, his scholarship by his ignorance. 
Freeman liked things that are grindlich, solid, funda- 
mental, such as geography, old walls, architecture, language, 
law, history, and politics. He had no wings and wanted 


"See Poems, Legendary and Historical, by E. A. Freeman and G. W. Cox. 
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none. His head was large and uplifted, but he never struck 
the stars nor dreamed of cosmos in his philosophy. Theism 
and atheism were alike inconceivable to him. He could not 
think the world was without a creator, nor could he imagine 
acreator. Faith had to come in somewhere, he said, and he 
thought there was often as much faith of a certain kind in 
the unbeliever as in the believer. Freeman had no aptitude 
for theology. He read Butler with some moral profit, but 
found the judicious Hooker “dreadfully hard.” Natural 
science was not well taught when Freeman was at school 
and college, but he learned by experience to appreciate the 
importance of geology, physical geography and climate in 
the study of history. Acquaintance with Professor Dawkins 
greatly widened Freeman's historical horizon, so that he 
finally admitted the significance of the stone age mounds or 
“tumps,”’ and even recognized that “ history has no begin- 
ning and no ending.” For him the study of history was 
“the protest of mind against matter in a material age.” He 
thought the rise and fall of empires was a grander sight than 
the ebb and flow of tides; that the deeds of Pericles were as 
truly divine creations as the earth itself or the stars of 
heaven; and that history reveals a moral order and is thus 
superior to natural science, which reveals simply creative 
power. Freeman never attained to a large sense of unity or 
continuity in historic evolution, which explains man’s place 
in nature and the kinship of his laws, morals, and social 
instincts with those ot other animals. 

Freeman’s interest in history was early kindled. He used 
to say that he could not remember a time when he was not 
interested in this subject. Before he began Latin, that is, 
before he was seven years old, he read Roman and English 
history with intense pleasure. His parents died in his early 
childhood, and he was brought up by persons two generations 
older than himself. To that fact he attributed his early 
introduction to past politics and present history. He associ- 
ated with people to whom the American and French Rev- 
olutions were living memories. Consequently his first 
political principles were strongly Tory; but he early became 
an eclectic with regard to politics beyond the sea. Sympathy 
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with the modern Greeks and other oppressed nationalities in 
South-eastern Europe made him a liberal. 

At school and college Freeman enjoyed the usual classical 
training given to English boys. He was clever in making 
Latin and Greek verses and in imitating the style of various 
classical writers. He carried on a long correspondence in 
Latin with a scholarly country clergyman, who corrected his 
work, and tried to give him a bent towards theology and the 
Church. Freeman was very religious in his youth and 
something of an ascetic. He fasted to a limited extent 
twice in the week, and became well acquainted with ecclesi- 
astical matters. He studied Hebrew and Church History. 
He read diligently in patristic literature, and sympathized 
warmly with the Tractarian movement. Freeman's first 
historical composition of any importance was in 1846 on 
“ The Effects of the Conquest of England by the Normans.” 
He wrote for the Chancellor's prize, but had the good luck 
not to get it. ‘“ Had I got it,” he said, “I might have been 
tempted to think that I knew all about the matter. As it 
was, | went on and learned something about it.” 

Freeman’s philosophy of history was in no small degree 
determined by the influence of three of his English contem- 
poraries: (1) Dr. Thomas Arnold, whose Broad Church 
views he abominated, but whose Oxford lectures taught him 
that history is man’s continuous life in civic society; (2) Sir 
Francis Palgrave, who found in the continuity of the old 
Roman empire “the key to the great riddle of general 
medizval history”; and (3) George Finlay, who went to 
Greece in 1823 to aid in the war for independence, and after- 
wards took to writing the medizval and modern history of 
that country for a political purpose. Freeman became a 
sympathetic correspondent of Finlay, whom he was fond of 
associating historically with Palgrave. “You always go 
together in my mind,” wrote Freeman to Finlay, January 25, 
1858. “I make my historical system out of an union of you 
two. Between you, you work out the fact that the Roman 
Empire did not die in 476, but lived on as long as you please 
after. You dothe East, which has been forgotten; he the 
West, which has been misconceived.”” From his student 
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days Freeman was fond of local historical and architectural 
studies; but Arnold and Palgrave and Finlay gave him 
ideas of an imperial unity in all his work.’ 

A study of Freeman's life reveals two characteristic ambi- 
tions: (1) To become a professor of history at Oxford and 
(2) to be elected a liberal member of Parliament, and to take 
an active part in the political life of his country. Although 
he once thought of taking orders, and even of becoming an 
architect,’ he wrote from Oxlord in 1846: “ My great ambi- 
tion would be to get one of the History Professorships here.” 
He worked hard for this honor and repeatedly stood as a 
candidate: first in 1858 for the chair of modern history when 
vacated by Vaughan, but the choice then fell upon Goldwin 
Smith; again in 1861 for the Camden professorship of 
ancient history, which Freeman said he preferred; and 
again in 1862 for the Chichele professorship of modern 
history. In December, 1865, Freeman wrote to Dean Hook : 
“Goldwin Smith will most likely give up his professorship 
next year, and | want to succeed him.” With this object in 
mind, Freeman began the History of the Norman Conquest, 
and hastened the printing of the first volume in 1866. But 
his friend Dr. Stubbs, who had succeeded him in the fellow- 
ship at Trinity College, now anticipated him in receiving the 
appointment as Regius' Protessor of Modern History at 
Oxford. Freeman had to wait until 1884 before the place 
came to him through nomination by Gladstone, after Stubbs 
had been made Bishop of Chester. Academic honor was 
bestowed upon Freeman too late in life, and he had but little 


' Freeman wrote to J. A. Doyle, whom he regarded as a kind of historical 
heir to new world territory: ‘‘I am parochially minded ; but my parish is a big 
one, taking in all civilized Europe and America.” The great work of his life 
was to have been a general history of Europe. To this grand object were tribu- 
tary his extensive and profound studies in Greek and Roman history, and the 
History of Sicily. Freeman wrote to Professor Torrey in 1887 saying that out 
of the General Sketch had grown a project fora European History from 776 B.C. 
to 800 A.D. ‘So you see Iam planning as if I were safe to live as long as 
Ranke or even Isokratés.” 


* Freeman’s strong inclination to architectural studies may be seen in various 
published volumes, a list of which is given in his bibliography by Dean 
Stephens. 
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satisfaction in his new title of “ Professor.” He wrote to 
Goldwin Smith: “It is something to succeed Arnold, you, 
and Stubbs—but I gnash my teeth that I have not had you 
and Stubbs to my colleagues, and not to my predecessors. 
Years ago to fill one of the historical chairs at Oxford was 
my alternative ambition with a seat in Parliament. It 
seemed for years as if neither would ever come to me: and 
now at last one has come when [| am rather too old for the 
change.” 

Freeman wrote to me from Somerleaze, March 16, 1884, 
the day of his appointment: “I have heard to-day that the 
Queen has given her formal approval—l have been kept a 
long time waiting for it—to my appointment as Regius 
Professor of Modern History at Oxtord, instead of Stubbs, 
now 7 ¢ransitu to the bishopric of Chester. But he does not 
resign just yet; so I don't expect to appear in my new char- 
acter till after the long vacation. So let nobody call me 
“Prof.” for the present ; indeed I shall crave earnestly that 
nobody may ever call me so at all. Five and twenty years 
ago to get one of the histo—(Oxford, March 22d) ‘'—rical 
chairs at Oxford was a special object of my ambition; but 
you may suppose that that has long gone by: I dread the 
change of life, the worry and flurry of Oxford, and the 
frightful dilemma of either leaving my own home, which I 
am very fond of, or else keeping up two houses, which is 
costly business.” 

He seemed to realize that Somerleaze was a better place 
for him than Oxford. He wrote to me regarding Somer- 
leaze, July 26, 1884: ‘I don’t fancy I shall ever look on any 
other place as my home, and | don’t know [how] soon I may 
be driven back to it by sheer worry, not so much of work as 
of the racket of the place where there are crowds of people 
and where one must live more or less according to rule, 
after living for thirty-seven years in perfect quiet and doing 
exactly as I choose.” 

The following portion of a letter, written to me from 
Trinity College, Oxford, October 19, 1884, contains a good 


1 The above example illustrates Freeman’s curious habit of breaking off his 
letters in the middle of a word and continuing after a fresh date. 
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account of Freeman's return to academic life and describes 
the nature of his work: “‘ Here I am gone back to my youth 
for a season. I am to have a house and to bring up my 
household to itin January: as yet, for this term, I have gone 
into rooms in college, as if | were forty years younger. [| 
don’t know whether you know enough of our college system 
(so unlike anything either in Germany or America) to take 
in the full grotesqueness of my position. Trinity is my old 
college, of which I was first scholar and then fellow 1841-7. 
I have kept my name on ever since, and three or four years 
back they were good enough to ‘make me Honorary Fellow, 
which makes me a fellow to look at, though of course without 
income or vote. But to my professorship—to which, please 
to remember | was not formally appointed till October 7th— 
is attached a real fellowship of Oriel, with income, vote, and 
everything—no, not everything—for Oriel has not given me 
rooms and Trinity has. So Iam living in the college of 
which (October 26th) | am only an Honorary Fellow and 
pay for my dinner, not in that of which I am a real Fellow 
and get half-a-crown towards each dinner I eat. So | go to 
and fro between the two, besides dinners in other places. I 
gave my inaugural lecture on Oct. 15, to a capital audience. 
I was nearly Lrish enough to add, including many who were 
heard back. ‘Tis a printing, and you shall have it when it is 
out. Then I lecture every Wednesday in public on the 
Methods of Historical Study, which seem to go down very 
well, specially when it gets pitch dark (as the hour is 
changed to 4.30), and people cheer (a somewhat irregular 
and dangerous practice, as the right to cheer implies the 
right to hiss) out of the thick darkness. And on Wednes- 
days and Fridays | have my Greg. of Tours class to my 
rooms, about a dozen. I can’t keep on at this rate always, 
but dpyopévoug Epyou zpdawrov xpi Oépev tylavyés. 1 am here 
till about December 7th, then go home by a roundabout 
way, as I have to make a talk at Hull, and start again here 
in the middle of January. Iam bound to be in Oxford six 
months of each year and to give forty-two lectures yearly.” 

Freeman was not altogether sympathetic with college 
students. He understood little, and cared less for modern 
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academic ways. The following extract from a letter to me, 
written in January, 1888, reveals no doubt his honest opin- 
ions of “* Seminaries,” college boys or “ lads,” and “ Univer- 
sity Extension”: “ The Semznar—l never could understand 
the sense of the name—set up by Brearley’ must be some- 
thing very different from the German original. Here they 
meet, put somebody, me or any other, in the chair, read a 
paper, and talk about it. There is an Ancient History 
Society and a Modern History Seminar, and | never could 
understand why they are not rolled into one; but it is some 
of their silly ‘specialism.’ The German one must be 
frightfully hard work (January 3rd) for all concerned. I 
should be very sorry to waste so much time on lads, as I 
suppose it is lads; but | do greatly want some lad or some- 
body to spend (not to waste) some time on me, to look out 
references, find out things and do this and that. Don’t you 
German swells have somebody of that kind? Also some of 
you have sent meacrib of Paul Frédéricq. He was very 
funny in French, and is yet funnier in English; the touches 
about Gardiner’s pocket-handkerchief and Stubbs’ white 
hair are perfect. Did he see either Earle or Owen, yet 
more picturesque objects? Then I see you discourse about 
University Extension; so perhaps you know what it means; 
| don’t know in the least. There is some dodge of Jowett’s 
or somebodys for sending people about to lecture hither and 
thither. I suppose it is good or bad, according as the sub- 
jects and the lecturers are good or bad; but why it is called 
‘University Extension’ [ have no notion. But then I have 
no notion why anything is called anything nowadays, from 
Im—(January 8th)—perial Federation and all that down- 
wards. I should have thought that the best piece of Uni- 
versity Extension done in Middle England for some ages 
was the foundation of the University of Manchester—so I 
like to call it rather than that pitiful toady title of ‘ Victoria 
University, Manchester.’ I hope it may drop out ; one does 
not always say Georgia Augusta when one speaks of Goet- 
tingen.”’ 


1 Brearley was a Harvard graduate who was sometime at Oxford and after- 
wards founded a girls’ school in New York. 














238 Yale Review. [ Nov. 


Freeman quickly wearied of Oxford. Board meetings 
were tiresome. Lecture-writing was also a bore. Moreover, 
he did not draw an audience. His biographer says: “ His 
predecessor, Bishop Stubbs, had undergone a similar expe- 
rience, and it is a curious fact that the lectures of two of the 
most learned historians in Europe, replete as they were with 
learning, and often enlivened with witty and humorous 
remarks, were delivered for the most part to very empty 
benches.” Probably Freeman did not understand young 
Oxford, or sufficiently consider times and men as did his 
successor Froude, whom he never appreciated. Froude’s 
success at Oxford was quickly determined by the vital 
interest of his lectures on “ Erasmus” and “ English Seamen 
in the Sixteenth Century,” and by the wonderful charm of 
his style. Before reaching a conclusion as to the justice of 
“ Froude-smiting,” one should read Froude’s published 
lectures, re-read his “ Short Studies on Great Subjects,” and 
compare that literary work with Freeman’s published 
courses and historical essays. 

Freeman was pre-eminently an historical geographer. 
His published work in this field will probably long remain 
the best in the English world. His interest in the subject 
was awakened when he was a child by views from an 
English hill-top over wide areas of historical landscape. 
From his youth up he was interested in boundaries, in maps, 
and map-making. His writings upon English history are all 
based upon exact local studies of .English topography. He 
extended his local observations to Normandy, France, Italy, 
Dalmatia, Greece, Sicily, and Spain. From first to last he 
was under the same irresistible impulse to see with his own 
eyes places of historical interest and to describe them 
minutely for the benefit of his countrymen. He studied 
local history in order to make it tributary to national and 
European history. He did for the historical geography of 
Europe what Karl Ritter did for geography in general. 
Freeman's design, says his biographer, “involved writing 
the whole history of Europe in its geographical aspect from 
the earliest times, including the development of Greece and 
the Greek colonies, the origin, expansion, and dismember- 
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ment of the Roman Empire, the formation of the modern 
States of Europe, and the endless shiftings of their boun- 
daries down tothe year 1878.” The second edition of the 
work shows the changes in the political geography otf South. 
eastern Europe down to 1881. 

Freeman was disappointed in his political ambitions ; but 
it was a kind fate that kept him at his scholarly work, in his 
k own home, for the greater part of his life. “He was obvi- 
ously unfitted by nature for the career either of a politician 
or of a university professor. He was not sufficiently adapt- 
able to new times and new men to suit the progressive needs © 
i of his day and generation. He judged the present too 
severely by the past. He often applied archaic standards of 
measurement to living issues. He worried himself and 
others over the use of mere words like “ Anglo-Saxon ”’ and 
“Tmperial.””. The antiquarian and historical side of things 
was sometimes to him of greater moment than present facts 
and inevitable tendencies. He was too fond of advocating 
political reforms by going backwards to English origins and 
first principles. 

A quiet, meditative life in the country, amid his own 
books, his family, and rural surroundings was undoubtedly 
better suited to Freeman’s domestic nature than public or 
academic life would have been, and he knew it.’ He hated 
the big town of London and “the worry and flurry of 
Oxford.” He was never at home except at “ Somerleaze,”’ 
near the city Wells in Somerset, on the old West Saxon 
frontier, still a parish boundary. The country squire was 
the historic type of Englishman that he most resembled, 
although he was a declared enemy of all fox-hunting and 
bird-shooting. He was a local magistrate, and faithfully dis- 
charged all the duties of his office even against poachers. 











i He thought that his experience in local government gave 
: him a better understanding of the practical politics of past 
times. 


Freeman doubtless enjoyed “stumping” the middle divis- 
ion of his county in 1868, although he was beaten in the 
' Freeman once said regarding a seat in Parliament: ‘I wish for it, but I 


know it would be a great nuisance; I am glad to be out of it, and yet Iam 
disappointed not to get it.” 
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election by a Tory candidate. The historian naturally 
rejoiced in the confidence of the liberal party, who sub- 
scribed $5,000 for his campaign expenses. He made many 
good speeches full of historical allusions and learned jokes. 
He even composed a ballad called ‘‘The March of the Men 
of Wedmore,” to make fun of the Tories of that place, who 
had driven him and his tellow candidate from the hustings 
by throwing potatoes and rotten eggs. Freeman regarded 
himself as a pretty fair stump speaker. Probably the best 
addresses which he gave in America were extemporaneous 
talks to students at the Johns Hopkins University on the 
History and Politics of South-eastern Europe. When com- 
plimented upon his eloquence, Freeman said proudly: * | 
have been on the stump in Mid Somerset.” He doubtless 
yearned at times “to come forth in the sight of men, make a 
speech, knock down a Jew, or anything that might be for 
the public good,” but he was usually restrained. 

Freeman was most successful in public when he appeared 
before the Archzxological Institute or some local historical 
society at a field meeting, perhaps upon an ancient battle 
ground, there to read an elaborate address. Portions of his 
History of the Norman Conquest were first presented in 
this way at open-air folk-motes. Much of his prose writing 
is best understood as historical oratory. Freeman once 
said, “ I always think how a piece of prose will sound, just 
as much as if it were verse.” He knew from experience 
that his own writings had more effect when read aloud. 
One would like to have heard Freeman read a chapter of 
the Norman Conquest on the battle-ground of Senlac. Mr. 
G. T. Clark, an English archeologist, quoted by Mr. Bryce, 
says: ‘Freeman was always at his best in the field. It was 
then that the full force of his personality came into play : 
his sturdy, upright figure, sharp-cut features, flowing beard, 
well modulated yoice, clear enunciation, and fluent incisive 
speech. None who have heard him hold forth from the 
steps of some churchyard cross, or from the top stone of 
some half-demolished cromlech, can ever cease to have a 
vivid recollection of both the orator and his theme.” 
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Freeman needed an historical environment and a sympa- 
thetic audience. In England he was upon his own ground. 
He did not understand American audiences, nor they him. 
He was much annoyed by unfavorable newspaper comments 
upon his style of lecturing in America. Ina letter to me 
written from Somerleaze, February 11, 1883, he said: 
“There is a charge against me in some of the papers that 
puzzled me. My lectures were ‘spoiled by my delivery.’ 
Iam ‘a poorer reader even than Mr. Froude.’ I have no 
kind of notion whether Froude reads well or ill; but | had 
always rather piqued myself on my reading out clearly and 
vigorously, and | fancy that most people think so. I gather 
from Goldwin [Smith] that some of them expected me to 
kick about like a stage-player, which | certainly was not 
likely to do, nor, | suppose, Froude either.” 

In Freeman’s historical essays and political articles, con- 
tributed to English magazines, reviews, and newspapers, he 
lectured to a larger public than Oxford halls could have 
furnished. He had a wider and more attentive hearing than 
even Parliament would have given him. A careful examina- 
tion of the partial bibliography of Freeman’s writings, at the 
end of his Life and Letters, will show that no active college 
professor or regular university lecturer, no busy man in 
public life, could possibly have produced such an extraordi- 
nary number and variety of scholarly works and timely con- 
tributions to historical and political knowledge. Freeman 
enjoyed at ‘“ Somerleaze’’ most favorable conditions for liter- 
ary work. The best publishers in England issued his books. 
The old quarterlies and the newer magazines—the Fort- 
nightly Review, the Contemporary, the Nineteenth Century, 
the Forum and the North American Review and many 
other periodicals—gave international currency to his opin- 
ions. He became an acknowledged authority upon the 
Eastern Question, the recognized champion of Greece and 
of the Danube provinces, and of all oppressed Christian 
nationalities. He advocated Dis-establishment and Home 
Rule, but defended the historic rights of the Church of 
England and of Great Britain. Gladstone and the Liberal 


party ever found in Freeman a staunch friend and upholder. 
17 
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He did more with his pen than he could have done with his 
voice or his vote. The scholar, in his case at least, was 
more powerful out of politics. 

Freeman's lifelong work as a journalist is not fully appre- 
ciated in America. He was always writing for weekly 
journals and newspapers. For the Saturday Review alone, 
from the year 1860 to 1869, he wrote 391 reviews and 332 
miscellaneous articles called ‘ Middles,” because they are 
placed between the editorial notes on current politics and 
book notices. In one year, 1862, he wrote fifty-two “ Mid- 
dles”’ and forty-four “ Reviews.” At the same time he was 
writing for a newspaper called the Guardian and for all the 
great Quarterlies. And it was within this same period, in 
fact from 1865 to 1869, that he began and finished his History 
of the Norman Conquest in five large volumes, besides writ- 
ing (1861-63) his History of Federal Government, which 
was suggested by the “disruption of the United States.” 
Freeman once explained to me by letter his use of this 
word: “1 can only say that there was a ‘disruption’ of the 
American Union, as there was of the Achaian Union. The 
fact that both were put together again does not wipe out 
the fact that there had been disruption.” 

There was often something of journalistic enterprise in 
the timeliness of Freeman’s contributions to history and 
politics. He was an opportunist in all his travels and obser- 
vations. His frequent tramps and archeological excursions 
through England, France and Italy bore rich fruit in articles 
for the Saturday Review and other journals as well as in his 
own books, especially in his wonderful “ Historical Geog- 
raphy,” which in some respects is the best, the most useful, 
and the most characteristic work of his life. Freeman's 
multitudinous articles were written of course for income, 
but not for income only. He put honest work and a good 
conscience into everything he did. The best proof of his 
devotion to principle is seen in the fact that he voluntarily 
severed his relations with the Saturday Review because it was 
on the Tory side of the Eastern question. He sacrificed 
$3.500 yearly income to his hatred of Turks and his love of 


liberty. 
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Nothing in Mr. Freeman’s career is more remarkable than 
the productivity of his old age, after his call to Oxford in 
1884. Besides his published lectures on the Office of the 
Historical Professor, Methods of Historical Study, Chief 
Periods of European History, Fifty Years of European 
History, and Teutonic Conquest in Gaul and Britain, Greater 
Greece and Greater Britain, and George Washington the 
Expander of England, he wrote the volume on Exeter and 
edited the series called Historic Towns. He wrote also 
William the Conqueror for Macmillan’s Twelve English 
Statesmen. He collected his Sketches from French Travel 
and his Studies of Travel in Greece and Italy. He wrote at 
Palermo in 1887, without any books of reference, that 
masterly sketch of English architecture in Baedeker’s Hand- 
book of Great Britain. He finished his “ Little Sicily ” for 
Putnam's series, Story of the Nations, and four volumes of 
his greater work History of Sicily from the Earliest Times. 
Besides launching all these books, he made some of his best 
contributions to periodical literature. From 1885 to 1890 
he wrote no less than eighty articles and reviews for Eng- 
lish and American periodicals. To Macmillan’s Magazine 
he gave his views on (1) Compulsory Greek and (2) Finland. 
For the Fortnightly he wrote: (1) Prospects of Home Rule; 
(2) House of Lords and County Councils; (3) the House of 
Habsburg in South-east Europe; and (4) Parallels to Irish 
Home Rule. For the Contemporary Review: (1) The House 
of Lords; (2) Greek Cities and Roman Rule; (3) Bulgaria 
and Servia; (4) Things, Names, and Letters; (5) Some 
Aspects of Home Rule; (6) Perigueux and Cahors; (7) 
Oxford after Forty Years; (8) Literature and Language; 
(9) Sicilian Travel; (10) Christianity and the Geocentric 
System; (11) Origin of the English; (12) Carthage; (13) 
Ancient Church Endowments; and (14) Greek in the Univer- 
sities. To the North American Review he contributed an 
interesting article on English Universities and Colleges. 
By request he wrote for The Chautauquan: (1) Intellectual 
Development of the English People (eight articles); (2) 
England in the Eighteenth Century ; and (3) Progress in the 
Nineteenth Century. 
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Freeman's last years were troubled by sickness and many 
discouragements, but he held bravely on, like the old 
historian Ranke, doing his daily work in spite of bodily dis- 
comfort. <A distressing cough and shortness of breath com- 
pelled him to spend his winters in southern climes. He 
made three long sojourns in Sicily, chiefly at Syracuse and 
Palermo, between the years 1886 and 1890. Following his 
life-long habit of exploring places of historic interest, he 
travelled about the island, and thoroughly mastered its his- 
torical geography. He was especially interested in Sicily 
as the old battle-ground of Aryan and Semitic races, the 
land of many nations, Sikels, Phoenicians, Greeks, Cartha- 
ginians, Romans, Vandals, Goths, Byzantines, Greeks, Sar- 
acens, Normans, French, Spaniards, and Italians. He 
intended to bring his work down to 1250 A.D. It was to 
be a grander, more oecumenical work than his Norman 
Conquest. 

The old historian enjoyed wandering and writing in Sicily 
far better than lecturing at Oxford, and he liked his own 
home at Somerleaze better than either travel or academic 
life. He wrote to me from Oxford in 1888: “I don’t like 
the life here.” In February, 1891, he said: “I am a-weary 
of all this professing, and I shall be glad to give it up at the 
first moment I can.” In March of the same year he wrote: 
“Tam thoroughly tired of this place and everything in it. 
It is all so disappointing and disheartening. I have tried 
every kind of lecture [ can think of, and put my best 
strength into all, but nobody comes. And all the petty 
things that turn up are just enough to disturb one’s own 
steady work without awakening any interest.” 

A brighter view of Freeman’s work at Oxford is seen in a 
letter to Goldwin Smith in 1888: ‘“ The professorship has 
been usetul in this way, that it has set me on a more minute 
study of some things, and I turther find that writing and 
lecturing help and influence one another. What I lecture 
about | write about, and the other way. So I am doing 
Franks and Sicily side by side, besides revising Norman 
Conquest and other things.” Freeman had his moments ot 
despondency, when he was tempted to think that he had 
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done no good whatever in his day and generation. “But 
ever and anon signs turn up, sometimes in odd quarters,” he 
wrote to Doyle in 1889. “ And when 1 come to such a bit 
as yours about citizen soldiers, from Harold to Washington, 
I am comforted a bit, and I think | have influenced Fiske, 
whose books have pleased.” 

Freeman's last magazine article was entitled “ A Review 
of My Opinions.” It was published in The Forum, April, 
1892, the month after Freeman’s death, and contains the best 
summary of his life. In conclusion he says: “It is that 
chance proverb of mine which the historical students of 
Johns Hopkins have honored me by setting up over their 
library—it is by the application which I have made of it both 
to the events of the remotest times and to the events which 
| have seen happen in the course of sixty-nine years, that I 
would fain have my life and my writings judged.” 

A portrait of Freeman has been placed in the hall of 
Trinity College, Oxford. <A picture of Freeman wearing his 
Oxford cap and gown appeared in The Review of Reviews, 
May, 1892, together with a copy of the photograph made by 
Cummins in Baltimore ten years before. A copy of the 
Baltimore picture appeared also in the New England Maga- 
zine, July, 1892, in connection with William Clarke's valua- 
ble article upon Freeman, from an English point of view. 
An excellent photograph of Freeman was made at Ithaca, 
New York, and a large crayon copy now hangs in one of 
the historical lecture-rooms at the Johns Hopkins Univer- 
sity. By the side of Freeman’s portrait has recently been 
placed an admirable likeness of Froude, published by the 
London Illustrated News soon after his death. The same, 
or a similar likeness, appeared in The Review of Reviews, 
June, 1892, just after his appointment as professor at Oxford. 
In Baltimore the intimate association of the two English 
historians will serve perhaps, as did their close succession to 
the same chair of history at Oxford, to restore in some 
measure the academic unity of two great publicists and 
teachers who, while differing in many ways, were really 
agreed in their ethical views of history and politics; ‘“ Jus- 
tice and truth alone endure and live.” 


HERBERT B. ADAMS. 
Johns Hopkins University. 
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AN INTEROCEANIC CANAL IN THE LIGHT OF 
PRECEDENT. 


OONER or later, by private enterprise or by national 
aid, it is likely that some portion of the Central Ameri- 
can isthmus will be crossed by a ship canal joining the 
oceans. The vast importance of such a waterway to the 
world’s commerce, its vast importance particularly in the 
development of the United States, needs no demonstration. 
To enable an interoceanic canal, however, to attain its high- 
est usefulness ; to make for it a sure passageway for the flags 
of all nations, unblocked in war, secure from the vicissitudes 
of semi-tropical politics; to use it as not abusing it ;—this is 
a problem which demands study and statesmanship. 

To show, if it may be, that the neutralization of such a 
canal under the guaranty of the chief commercial powers, 
is the status most in accordance with precedent and history 
and our own policy, is the object of this paper. 

The international status of an interoceanic canal is a ques- 
tion of much perplexity upon which the history of the past 
throws but a partial light. Such a canal is not a mere strait 
like the Dardanelles, the Danish Sounds or the channel of 
Magellan, naturally formed and indestructible. Exclusive 
jurisdiction over these waters as a matter of right has never 
been conceded by the United States, and their passage is now 
free to all nations. 

On the other hand, it is, in theory at least, entirely subject 
to the sovereignty and control of the state within whose 
jurisdiction it lies. For example, the North Sea Canal in 
Germany, or, if constructed, the ship canal across southwest- 
ern France from the Garonne to the Mediterranean, will be 
controlled by those countries alone. Other states may insist 
upon a commercial use on the footing of the most favored 
nation. But they cannot prevent an exclusive military use 
by the possessory government. 

There is, however, a vital difference between such canals 
as these and the interoceanic variety, analogous though they 
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are. The former are built, guarded, managed by agencies of 
their own nationality, all adequate to the purpose. The latter, 
in point of fact, must lack every one of these characteristics. 
No country through which an interoceanic canal has been 
proposed, can itself afford the capital for its construction. 
Its military and naval strength are inadequate for protection. 
Without sure protection, neither management nor construc- 
tion would be practicable, for capital is timid. As compared 
with the simple status of the North Sea Canal, notice there- 
fore the complex character of one across Panama or Nica- 
ragua. The elements of complexity are three. 

A weak state granting the concession, without capital or 
credit or military power. 

A foreign construction company, dependent upon its char- 
tering government for that security and permanence which 
are its very breath of life. 

A treaty, between the givers of concession and of charter, 
which authorizes the work and grants to the chartering 
power the rights under which it acts. Here are limitations 
upon the jurisdiction of the sovereign on every hand, limita- 
tions, too, which may be capable of indefinite expansion 
under pressure. And this danger introduces a fourth ele- 
ment into the problem. No commercial state can afford, in 
justice to its own commerce, to permit that commerce in its 
use of such a canal to suffer any, even the least, discrimina- 
tion against it. Nor will any one state permit another, save 
as the result of necessity, the military use of such a canal, 
from which use it is itself debarred. Contrary as they are 
to the free, liberal, enlightened spirit of our time, such exclu- 
sive rights can only be the result of major force. Both the 
states in question, therefore, the one conceding the right to 
dig a canal, and the other chartering and protecting the com- 
pany for its construction, must be ready to give appropriate 
guaranties of equal rights to all other interested states. 

The problem restated, then, is this. How can an inter- 
oceanic canal be constructed and administered, securely and 
continuously, when the resources of the state in which it lies 
are inadequate to the purpose? Towards the solution of this 
problem are presented here those historical precedents which 
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seem to bear upon it. And foremost should be studied the 
Suez Canal, the only interoceanic waterway in existence 
which presents the features described. 

The Suez Canal was dug by a French company under a 
concession from the Khedive of 1856, confirmed by the Sul- 
tan, his suzerain. Article XIV of this concession embodied 
a formal declaration that the canal should be always open as 
a neutral passageway to merchant ships of every nationality. 
But this was clearly insufficient. For Egypt, even with the 
possible backing of Turkey, was too weak to make the 
declaration good. A much stronger guaranty was needed 
for its effectiveness. Moreover, nothing prevented Turkey 
in case of war from blocking the canal or even breaking it. 
The world’s commerce was not guaranteed against the guar- 
antor. For the security of this commerce, an European con- 
cert was needed. What shape should this take? 

Twenty years before a spade was struck into the sands of 
Suez, Prince Metternich had answered this question. In 
1838 Mohammed Ali had asked his opinion in regard to a 
Suez Canal project and received this reply: that if he wished 
to secure the accomplishment of his plan he should look to a 
neutralization of the canal by an European treaty. On this 
line the solution of the problem has been worked out, not 
without difficulties. The first step was taken in 1873. At 
Constantinople, in December of that year, was signed an 
agreement that the Suez Canal should be open to transports 
and ships of war of all signatories alike. Accepted by Tur- 
key and the Canal Company, this act was acceded to by 
nearly all the European powers, including Russia. Thus the 
principle of European control was initiated. 

In 1877 came the war between Russia and Turkey. It was 
of the greatest importance to commerce that the canal should 
be free from its operations To this end Great Britain issued 
a declaration, that any attempt to blockade the canal or its 
approaches would be regarded as a menace to India and an 
injury to the commerce of the world, which would compel 
the abandonment of British neutrality. This threat drew 
from Prince Gortschakoff the announcement that Russia 
desired neither to interrupt nor threaten the canal’s naviga- 
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tion, but, on the contrary, considered it an international 
enterprise, affecting the world’s commerce, which must 
remain free from all attack. 

The Arabi outbreak in 1882 threatened the security of the 
canal still more seriously, and proved even more forcibly the 
insufficiency of a merely Egyptian guaranty—the necessity of 
European control. France timidly declined the responsibil- 
ities of joint occupation, and thereby lost her share in the 
dual control. Great Britain shelled the insurgents out of 
Alexandria, occupied the canal asa base and defeated Arabi’s 
forces, acting throughout at the request of the Khedive. Her 
subsequent occupation of Egypt wthout the urgent solicita- 
tion of the Khedive, is another matter having a bearing upon 
the protection of the canal but not upon its international 
status. It was induced rather by the English ownership of 
Egyptian bonds, and by the threatening rise of a fanatical 
invader out of the deserts. By those who are always sus- 
picious of England's good faith, her renunciation of sole con- 
trol of the canal, while occupying Egypt, is a fact to be pon- 
dered. 

Nor did the purchase of canal shares by the British Gov- 
ernment give it additional political rights. Were the Em- 
peror of Germany to own a thousand square miles of land in 
Texas, it would none the less be subject solely to the sover- 
eignty and jurisdiction of the State and the nation. Soin the 
Suez Canal the jurisdiction of the sovereign was not quali- 
fied by English financial control. The relations of state and 
corporation were laid down by the concession under which 
the English Government enjoyed rights in common with 
other shareholders. And this would be true in our own 
case were the United States to lend its credit to a Nicaragua 
Canal. Rights in the line of management would be gained 
thereby, but the political status would not be affected. 

In the case of Suez this status was not yet definitely and 
satisfactorily determined. By force of circumstances Great 
Britain had assumed, single-handed, responsibilities which 
properly belonged to Europe, and which she desired Europe 
to assume. An invitation to the powers with this end in 
view in 1883 remained unaccepted for two years. Then, in 
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1885, a commission representing ten states met in Paris to 
draw up for consideration an international act which should 
offer a definite form of control, capable of guaranteeing at 
all times and for all powers the free use of the Suez Canal. 

This was the basis upon which was built up the Conven- 
tion of Constantinople of 1887. Its conditions are briefly 
these: 

The Suez Canal shall forever be free and open, in time of 
war as well as in times of peace, to the vessels, whether mer- 
chantmen or men-of-war, of all nations. 

Neither it nor its approaches to the distance of three 
marine miles shall ever be blockaded. 

The canal itself, the various works connected with it, and 
the Sweetwater Canal, which furnishes its fresh water supply, 
shall ever be inviolable. 

No act of war shall take place upon it, though belligerent 
ships may be using it, and a twenty-four hours interval shall 
elapse between the departures of hostile ships from either 
terminal. 

No troops or material of war shall be landed along it, and 
no ships of a belligerent shall be stationed in its ports, but 
neutral states may maintain not to exceed two ships of war 
each for its protection. 

When, in the opinion of the representatives of the powers 
in Egypt, the security of the canal is threatened, the govern- 
ment of the Khedive shall first be called upon for its protec- 
tion. Failing this, the Porte shall have the duty of treaty 
execution laid upon it, and if Turkey should prove unequal 
to the task the signatory powers shall act in concert with 
her. 

No permanent fortifications are permitted. 

No contracting power shall enjoy special territorial or 
commercial advantages in it. 

The sovereignty shall reside, as before, in Turkey. 

The accession of as many powers as possible shall be 
secured to this treaty. 

These stipulations have been agreed to by Austria, France, 
Great Britain, Germany, Holland, Italy, Spain and possibly 
others. Russia and Turkey held aloof, but in 1888 Turkey 
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to 7 yielded to pressure and acceded. The present status of the 
ld q Suez Canal, therefore, is that of neutrality guaranteed and 
at ; protected by the leading powers of Europe with the excep- 


tion of Russia. 
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n- The details of this arrangement have been given at some 
ly : length since they furnish the most valuable, in fact the only, 
precedent for the settlement of similar questions elsewhere, 
01 . a settlement, it is right to add, which has not yet borne the 
r- test of war. 
: In our own diplomacy, there is abundant proof that for 
€ the most part similar ideals have prevailed. 
: Five routes have been proposed for a canal across the 
d ; Central American isthmus. These are, in the order of south- 
y, ing, the Tehuantepec route in Mexico; the Honduras route ; ‘| 
the Nicaragua route along the San Juan river and the lakes; 
it the Panama route; the Darien or Atrato route—these two 
I] . last lying in the territory of the United States of Colombia. '} 
T : Of these five the two first were impracticable: our treaties 
{ with their sovereign states therefore touch upon railway, not 
d canal transit. The treaties negotiated by the United States 
it which do relate to interoceanic canals and their status are 
r three ; with New Granada, now the United States of Colom- 
bia, in 1846; with Great Britain in 1850; with Nicaragua in 
Ss i867. The provisions of these treaties relating to a canal 
- are here summarized. 
- |. The United States and New Granada, 1846. Art. XXV. 
y Commerce of the United States crossing the isthmus of 
| Panama is put on an equal footing as to tolls, duties, or other 


charges, with the merchandize of New Granada. Any transit 
route constructed shall be always free and open tothe United 
States. In return, and to render these rights secure, the 
United States “ guarantee positively and efficaciously to New 
Granada by the present stipulation, the perfect neutrality of 
the before-mentioned isthmus, with the view that the free 
transit from the one to the other sea may not be interrupted 
or embarrassed in any future time while this treaty exists; 
, and in consequence, the United States also guarantee in the 
same manner the rights of sovereignty and property which 
New Granada has and possesses over the said territory.” 
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This treaty is still in force, but may be terminated by either 
party on twelve months’ notice. Under this guaranty the 
Panama Railway was built and operated, and the United 
States has in fact landed troops for its protection. 

Il. The United States and Great Britain, 1850, commonly 
known as the Clayton-Bulwer treaty. 

This primarily sets forth the views and intentions of the 
contracting powers “with reference to any means of com- 
munication by ship canal which may be constructed between 
the Atlantic and Pacific oceans, by the way of the river San 
Juan de Nicaragua, and either or both of the lakes of Nica- 
ragua or Managua.”’ In the second place it lays down a gen- 
eral principle. Its main provisions are as follows: 

Each government declares that it will never ‘obtain or 
maintain for itself any exclusive control over the said ship 
canal,”’ nor fortify the same, nor acquire any exclusive privi- 
leges in it, nor fortify, colonize, or exercise dominion over 
any portion of Central America. 

The canal in case of war shall be free from blockade to an 
indefinite distance from its terminals. 

It shall be under the joint protection of the two govern- 
ments and its neutrality shall be guaranteed, that it may be 
forever free and open. 

All other states shall be asked to enter into similar engage- 
ments. And this is not only a specific contract, but a general 
principle for the protection of any other practicable commu- 
nications by rail or by canal across the isthmus. Comment 
on this much abused and much debated treaty is reserved for 
another paper. 

Ill. The United States and Nicaragua, 1867. Arts. XIV, 
XV. 

This grants to the United States and its citizens the right of 
transit across Nicaragua from ocean to ocean, on any route 
of communication, natural or artificial, by land or water, 
which may be constructed, on equal terms with itself. All 
rights of sovereignty are reserved. 

“The United States hereby agree to extend their protec- 
tion to all such routes of communication as aforesaid, and to 
guaranty the neutrality and innocent use of the same. They 
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also agree to employ their influence with other nations to 
induce them to guaranty such neutrality and protection. 
Free transit is granted United States troops and ships under 
conditions. After protection, when necessary, has been 
afforded by United States troops, they must be with- 
drawn.” 

Terminable at twelve months’ notice. 

One common feature runs through all these treaties, that 
whatever canal is built shall be neutralized; that is, 
exempted in some way from all the operations of war. The 
same idea appears in the agreement between the United States 
of Columbia and Lieut. Wyse, acting for the French Panama 
Canal Co. By Art. V. of this instrument the “ Government 
of the Republic declares neutral in all times the ports of 
both extremities of the canal and the waters of the latter 
from one ocean to the other,” but forbids the passage of the 
war ships of its enemies unless they have gained the right 
by treaty. 

When we ask, however, how this neutralization is to be 
secured, there is a lack of uniformity. In the case of De 
Lesseps’ Panama Canal, it was declared by the sovereign of 
the country. The Panama Canal of 1846 was to owe its 
neutrality to the United States alone. Our treaties of 1850 
and 1867, just cited, contemplate a neutralization joined in 
by other powers, that is, a general concert of nations. 

This remained our policy until about 1880. With the 
beginning of work by De Lesseps at Panama came a change. 
Secretaries Blaine and Frelinghuysen argued for a neutrali- 
zation to be undertaken by the United States exclusively, 
and finding the Clayton-Bulwer treaty in the way of this 
pretension, attacked that. Mr. Blaine said it needed modifi- 
cation; Mr. Frelinghuysen called it voidable ; both by impli- 
cation admitted its existence. It is true that the Clayton- 
Bulwer treaty left a string of misunderstandings behind it. 
It was entirely satisfactory to neither party. But what can- 
not be denied—and this is emphasized here—is the fact that 
throughout the entire history of this country’s attitude 
towards a Central American canal, the neutralization of that 
canal has been held desirable, a status to be effected some- 
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times by the sovercign of the route, sometimes by the United 
States alone, more often by many states acting together. 

As in the case of Egypt and the Suez Canal, neutralization 
by the sovereign solely is not strong enough to build on and 
to build under. So that really the choice must lie between 
a neutral status guaranteed by the United States alone, and 
one guaranteed by many commercial powers. To the for- 
mer policy there are two very serious objections. The first 
is this. A guaranty of neutrality by a single state in the 
nature of things cannot be effective. You may frotect in case 
of attack, but you cannot neutralize. The guaranty of the 
neutrality of a state is a guaranty that it shall not be a com- 
batant in war, nor be affected by its operations. As against 
the guarantor this is good; as against all third powers it is 
worthless. For how can one state prevent another from the 
exercise of its sovereignty, of which the right to make war 
is an important feature. 

In Wharton’s Digest of the International Law of the 
United States this view is clearly presented. [Last para- 
graph $145.| ‘“ Neutralization is the assignment to a partic- 
ular territory or territorial water of such a quality of per- 
manent neutrality in respect to all future wars as will protect 
it from foreign belligerent disturbance. This quality can 
only be impressed by the action of the great powers by whom 
civilized wars are waged and by whose joint interposition 
such wars could be averted. As the neutrality of the 
isthmus is by the convention before us | with New Granada 
1846] guaranteed only by the United States, it is not a neu- 
tralization in the above sense, but only a pledge and guaran- 
tee of protection.” And again and more specifically, the 
United States do not possess and could not raise for a con- 
siderable time ships and men enough to make its sole guar- 
anty of the neutrality of a Central American state or of the 
waters of a Central American canal good against all assail- 
ants. It is easy to say that the power of this great country 
is illimitable. That may be true. But to translate this 
power into ironclads requires a change of national policy, 
years of time and unlimited expenditure. 

There is, then, both a legal and practical difficulty—though 
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both in truth are practical—in the way of a guaranty of the 
neutrality of a canal by the United States singly. But let 
all commercial powers act in unison, and see how simple the 
thing may become. Protection becomes effective, and the 
canal status fixed, because each power for itself unites in the 
protection, lays down the status and renounces the right to 
injure. ‘ Neutralization’? becomes actual and_ practical 
because each power in the exercise of its sovereignty prom- 
ises to respect the neutrality. The empty phrase becomes a 
fact. 

The argument, then, thus far is this: 

We find in the history of the Suez Canal a powerful prece- 
dent for the policy of general rather than single-handed 
canal protection. 

We find in our own treaties and diplomacy a uniform 
desire to keep an interoceanic canal free from all the opera- 
tions of war, sometimes inclining to the rdle of sole protec- 
tor, more often desirous that this responsibility shall be 
assumed by all commercial states. 

We find that “ neutralization” is incapable of being effected 
by the act of a single protecting power; that “ protection” 
demands superior force at command to be adequate. 

We should now be in position to consider the second 
part of our question, which is this: In order to exempta 
proposed Nicaragua or other interoceanic canal from the 
dangers and operations of war, is it better for the self-interest 
of the United States that this should be attained by a gen- 
eral or a sole guaranty? This question will be considered in 
a later article. 

THEODORE S. WOOLSEY. 


Yale University. 
























THE EARLY POLITICAL ORGANIZATION OF 
MEXICO. 


l. 


these last years of the nineteenth century Mexico 

appears to be emerging from a stagnant condition, and 
assuming some of the characteristics of a progressive nation. 
During the period of its dependence on Spain, its progress 
was impeded by restrictive legislation. While the mother 
country participated to a certain extent in the general move- 
ment of the civilized world, the colony remained in a condi- 
tion of arrested development; whence it has happened that 
Mexico, with respect to the forms and spirit of its society, is 
apparently older than Europe. We see here illustrated the 
fact that when a colony is cut off from the parent stock it 
falls into a state of social stagnation, and remains in this con- 
dition until, by natural growth from within or increase from 
without, it assumes the forms and spirit of an independent 
national life. It may happen that a body of colonists will 
continue in this condition permanently, or till it is over- 
whelmed by the rising tide of a distinct population near it. 
The French colonists in Louisiana and Canada appear to be 
of this sort. They retain characteristics of old French life 
and language, but there are few signs that either is soon, or 
ever, to rise to the commanding position of an independent 
nation. The Spanish colonies in America were arrested in 
their civilization at the point at which the Spanish nation 
stood when the colonies were established. The parent 
nation, however, retaining intact the forms and spirit of her 
national life, and influenced by the general movement of the 
nations near her, carried on her civilization to more per- 
fectly developed phases. 

Nowhere in Europe, except, perhaps, in the Valley of 
Andorre, can one observe the conditions of early European 
society to better advantage than in Mexico. Some of the 
colonies planted in America have in the course of time 
gathered the forces of an independent existence, and, in cer- 
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tain lines of progress, are outrunning the nations from which 
they were derived. The United States and Chile are now- 
adays accustomed to think they have reached this point. 
But only the more benighted Mexicans would set forth such 
a claim for themselves. They may, however, look forward 
to this time with a faith that rests on fairly good grounds in 
the progress of the past decade. 

In the colonial development which follows the period of 
stagnation already referred to, it is not to be supposed that 
the movement presents an even front; certain forms and 
institutions remain stationary, while along other lines the 
advance may be rapid. This is, of course, true of the 
progress of all nations, but it is more especially true of 
colonial progress than of any other, partly for the reason 
that colonies waking from their dormant condition, appro- 
priate, in their completed forms, methods and means that 
have been slowly and painfully wrought out elsewhere. It 
would be very difficult to find a more striking illustration of 
this than that presented by the history of Mexico. By her 
inherited Spanish conservatism; by her strong element of 
Indian stock, which tends constantly to revert; by her 
geographical isolation; by the survival of the spirit of abso- 
lutism, and by the dominant power of the church, the people 
of Mexico remained for generation after generation without 
important changes in their economic affairs, and with very 
little change of point of view. 

The settlement of America was a part of a popular migra- 
tion, which may be contrasted with the invasion of Roman 
territory by the Germanic tribes. No two great movements 
of peoples were ever more unlike than these. The Ger- 
manic tribes carried the liberalizing spirit of unconventional 
barbarism into regions which had developed strong social 
institutions. The Europeans, on the other hand, who 
invaded America, had lived under fully formed institutions, 
yet found themselves at the end of their migration under 
conditions necessitating the development of a new spirit. 
In the one case, the forms of an old civilization were imposed 
upon the invaders, and the barbarian became hedged about 


by the modifying and restraining influences of a mature 
18 
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social life. In the other case, civilized society sent its rep- 
resentatives to an unpeopled wilderness, where their essen- 
tially similar conditions tended to develop the spirit of 
equality and a disregard of the conventionalities of a com- 
plex social existence. The members of the Germanic tribes 
entered into and modified a social organization which had 
been created by the Romans. The European settlers in 
America had to create new organizations adapted to the new 
conditions. In the one case, new life was infused into 
ancient forms; in the other case, ancient forms yielded to 
the modifying influences of a new life. 

The organizations which controlled the Spanish colonies 
in America were new creations; they were formed for the 
special work of governing Spain’s possessions on this conti- 
nent. The King was the most conspicuous functionary who 
exercised authority both in Spain and the Indies. Under 
him Mexico and the other kingdoms established in America 
stood in a personal union with the kingdom of Spain. In 
order that the rule of the king might be effective, other 
bodies were created to serve as his agents. Of these the 
Council of the Indies was the first in rank. The second was 
the Casa de Contratacion, or India House, which was estab- 
lished at Seville in 1503. It was the agent through which 
the Spanish king subjected the trade with America to a 
rigid and exclusive monopoly. The Council of the Indies 
and the authorities of the India House resided in Spain; but 
the immediate direction of Spanish American affairs was 
intrusted to single officers and councils having their resi- 
dence in the New World. 

During the process of exploration and settlement, author- 
ity rested in the hands of leaders of expeditions and colonies, 
who usually bore the title of ade/antado.. This was the 
title formerly applied in Spain to the military and political 
governor of a frontier province. Standing face to face with 
the Moors, he held the general military command of the 


1 Santamaria de Parades, in Derecho Politico, p. 487, has described the 
adelantados as “ governors of great territories, with a character chiefly military.” 
The military officers under the ade/antado were maestro de campo, sargent mayor, 
and alferez real; see Makenna, Historia de Santiago, I, p. 37. 
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province, and had power to gather the people under his 
standard. In his capacity as a civil officer, he took cogni- 
zance of such civil and criminal cases as arose within the 
limits of his territory.’ When Spain found herself extending 
her Christian dominion over regions that had been held by 
the American infidels, it was natural for her to apply to the 
leaders in this undertaking the title which the champions of 
Christian Spain had borne during the long contest with the 
Mohammedans. This title was borne by Columbus and by 
most, if not all, of those who founded colonies in districts 
not hitherto occupied by Spanish authority. 

In the course of colonial growth, the ade/antado was super- 
seded by a collegiate power known as the audiencia. In 
Spain, this body was a superior tribunal of one or more 
provinces, composed of officers learned in the law, who rep- 
resented the king in the administration of justice.” But in 
America the audiencia wielded governmental power in all 
departments. To it were confided in the beginning, and 
later in the absence of the viceroy, all matters with which 
governmental authority might properly deal. It was held 
to be the principal care of the Supreme Council of the 
Indies to give the Indians spiritual and temporal instruction, 
yet on account of the inconvenience of distance this charge 
was committed to the audiencias.*. The audiencia exercised 
not only judicial and political functions, but, in the absence 
of any superior officer, it was also the chief authority in 
military affairs. In judicial matters, even in the presence of 
the viceroy as president, the audiencia exercised a large 
measure of independence. In such cases, the viceroy had no 
vote, and the administration of justice was left to the judges, 
or ordinary members of the audiencia. The viceroy, how- 
ever, signed the decision with the judges, in accordance 
with the practice of the presidents of the audiencias of 
Spain.‘ 

1 Escriche, p. 89. * Ibid, p. 304. 3 Politica Indiana, p. 395. 

* Recopilacion de Leyes de Indias, Lib. II, Tit. xv, Ley 32: Robertson, 
Vol. xi, p. 17, says, “the viceroys have been prohibited, in the most explicit 
terms, by repeated laws, from interfering in the judicial proceedings of the 


courts of audience, or from delivering an opinion, or giving a voice with 
respect to any point litigated before them. ” 
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The most important audiencias in America were those of 
San Domingo, Mexico, Guadalajara, Guatemala, Santa Fé de 
Bogota, San Francisco, del Quito, Lima, La Plata, Caracas, 
Buenos Ayres, and Santiago de Chile. In 1555 the juris- 
diction of the audiencia of Lima extended over the whole 
of South America; but later audiencias were established 
within the limits of the authority of the viceroy of Peru; 
as in New Spain, the audiencias of Guatemala, Mexico and 
Guadalajara were under the general dominion of the Viceroy 
of Mexico. The Philippine Islands were governed for a 
time by a special audiencia, but, about 1590, they were made 
dependent on the viceroy and audiencia of Mexico, and were 
immediately subjected to a governor. In accordance witha 
royal decree of 1593, New Spain was the only part of Span- 
ish America that might send vessels to, or receive goods 
from, these islands. Yet the connection between these two 
regions, subject to a common authority, was not intimate ; 
the voyage from Acapulco and the return lasted thirteen 
or fourteen months,and one vessel a year sufficed for this 
trade. 

The great power of the audiencia in judicial matters may 
be seen in the fact that there was no appeal from its decisions, 
except in civil suits of more that 10,000 pesos de oro, in which 
there was an appeal to the king.’ It was the highest judicial 
authority in America. It appears to have been formed on 
the model of the ancient supreme court of Spain; at the 
same time it was for its special district what the Council of 
the Indies was for the whole of Spanish America. Matters 
of grace, appointments to office, and encomiendas belonged 
to the governors or viceroys as presidents of the audi- 
encias. In case of a grievance, arising on account of a 
decision of the viceroy or president in matters of govern- 
ment, an appeal might be taken to the audiencia, in accord- 
ance with the laws and ordinances, and the viceroys and 
presidents could not prevent such an appeal.’ That in some 
respects the powers of the viceroy and the audiencia were 
coirdinate, may be seen in the fact that each, without inform- 
ing the other, might correspond directly with the king. 


Markham, History of Peru, p. 120. * Recop. Il, Tit. xv, Ley 35. 
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When there were several audiencias within the limits of the 
viceroy’s juridiction, the presidents and judges of the subor- 
dinate audiencias were required to keep the viceroy informed 
of the affairs of their several districts; and these subor- 
dinate audiencias were required to take account of, and carry 
out, the decrees concerning military and political affairs 
which the viceroys might send to them.’ In the language of 
a specific law, “the president and judges of the royal audi- 
encia of Guadalajara, in New Galicia, shall obey the viceroy 
in everything, and hold with him the good relation which is 
befitting one who represents the king.”’* In case the position 
of viceroy or governor was vacant, the audiencia, whose presi- 
dent was thus wanting, might grant Indians in encomienda; 
and it was specially provided that, while the office of viceroy 
of Peru was vacant, the audiencia of Lima should assume 
the control of govermental affairs, not only in Peru, but also 
in Charcas, Quito, and Tierra Firme, exercising all those 
powers which under other conditions belonged to the 
viceroy; and during this time the audiencias of Charcas, 
Quito, and Tierra Firme were required to obey and subor- 
dinate themselves to the audiencia of Lima. This order of 
things belonged, of course, to the period before the estab- 
lishment of the viceroy of New Granada. Similar powers 
devolved upon the audiencia of Mexico, whenever the post of 
viceroy became vacant. The president and judges of the 
audiencia of Guadalajara were required to recognize and 
obey the superior authority of the viceroy of Mexico, and 
the same attitude of subordination was required of the gov- 
ernors of Yucatan and New Biscay, and of other royal 
officials within the jurisdiction of the viceroy of Mexico. 
Whenever, on account of the absence of the viceroy, the 
audiencia assumed the direction of governmental affairs, the 
oldest judge was made president, and empowered to perform 
all the functions belonging to that office. Among the 
powers of the president of the audiencia was embraced that 
of appointing judges to fill irregular vacancies. 

In their judicial capacity the audiencias of Lima and 
Mexico were not employed as courts of first instance, but, 

' Recop. Lib. II, Tit. xv, Ley 49. * Ibid., Ley 52. 
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under certain conditions, they might hear both civil and 
criminal cases. Decisions rendered by the audiencias were 
determined by the vote of the majority, and they were then 
signed by all the judges, although some of them might have 
held dissenting opinions. In addition to its judicial and 
executive functions, the audiencia was expected to keep 
elaborate records of decrees concerning the Indies, of judg- 
ments pronounced, and of the movements of persons within 
the limits of migration permitted by law. 

The first royal audiencia regularly established in America 
was that of San Domingo. Fora short time this was the 
chief Spanish authority in the Indies. It was composed of a 
president, who might act as governor and captain-general, 
four judges, a fiscal, an alguacil mayor, a deputy of the grand 
chancellor, and such other officers as were found to be neces- 
sary. Among the audiencias established in America, there 
was no prescribed uniformity in the number of members. In 
the course of time the number of members in the several 
audiencias was changed, in view of the increasing population, 
and in obedience to the demands for a more efficient govern- 
ment. They varied also according to the importance of the 
country of residence, ranging from four members upwards. 
The audiencia of Mexico was composed at one time of four 
judges, at another time of ten. That of New Galicia was 
composed of a regent and four judges. The audiencia of 
Mexico had three fiscals, that of New Galicia one. The 
former was organized in such a way that two sections dealt 
with civil affairs, and another with criminal affairs. In 
ordinary cases the oidores, or judges, of the audiencia formed 
the decisions, but, in cases of greatimport, other judges were 
called to sit with them. 

Originally all the islands of the West Indies and the neigh- 
boring portions of the main land were under the jurisdiction 
of the audiencia of San Domingo. But, after the establish- 
ment of the audiencia of Mexico, this latter body embraced 
within its jurisdiction the provinces of New Spain, Yucatan, 
Tabasco, Nuevo Leon, and Tamaulipas, of the Atlantic coast ; 
on the Pacific coast, it extended to the limits of the jurisdic- 
tion of the audiencia of Guatemala, on the south, while on 
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the north it extended to the territory of New Galicia. The 
audiencia of New Galicia embraced within its jurisdiction 
the provinces of Guadalajara, or Jalisco, Zacatecas, and the 
region west of these provinces, together with Coahuila and 
Texas.’ 

The audiencia of San Domingo had been influential in 
extending the conquest tothe continent. From San Domingo 
had proceeded the conquest and settlement of Cuba; and 
from Cuba had proceeded the expedition led by Cortes for 
the conquest of Mexico. Diego Velazquez was the governor 
of Cuba, and the expedition was organized under hisauthority, 
and in part at his personal expense. Cortes received his 
appointment from him, but very early determined to act on 
his own account. Velazquez suspected this determination 
on the part of Cortes before the expedition set sail, but too 
late to repair the mistake of having appointed an insubordi- 
nate leader of an expedition on which he had spent a large 
part of his own fortune. The breach between Cortes and 
Velazquez was never healed, and all the efforts of the gover- 
nor to regain his lost advantage only resulted in his impover- 
ishment and ruin. Cortes, on his side, bent his energies to 
getting his undertaking recognized by some other power 
than the governor of Cuba. Therefore, soon after his landing 
on the coast of Mexico, he caused to be organized the munici- 
pality of Vera Cruz. It was established on his initiative, and 
the officers were nominated by him. This was the first 
political organization effected by Europeans on the soil of 
Mexico. The two alcaldes were Puertocarrero and Montejo, 
the latter an adherent of Velazquez, and the former a member 
of the Cortes faction. In view of the limitations placed upon 
the expedition by the audiencia of San Domingo, Cortes’ 
right under Spanish law to found a city is questionable. But 
a municipal organization was, nevertheless, formed, and, 
whether revolutionary in its origin or not, its powers were 
at least recognized by the leader of the expedition. Intothe 
hands of this body Cortes surrendered his authority and 
retired; but the next morning he was informed that he had 
been elected captain-general and justicia mayor of the munici- 


'Alaman, Historia de Mejico, I, p. 49. 
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pality. If Cortes designed this manceuvre to place behind 
him for his support some other power than the governor of 
Cuba, it was ina measure successful, although the adherents 
of Velazquez denounced the whole proceeding as a conspiracy. 
At certain periods, when warfare was the conspicuous feature 
of Spain’s activity, the military leader of a Spanish munici- 
pality had held a position of recognized dignity and power, 
and it is possible that Cortes aimed at this advantage. 

Before Cortes received any commission directly from 
Spain, he was authorized, in 1522, by the audiencia of San 
Domingo, “to conquer the whole of New Spain, to brand 
slaves in accordance with prescribed rules, and to distribute 
encomiendas.”” Although this authorization was provisional, 
it nevertheless came trom the supreme representative of the 
Spanish crown in America, and gave a character of legality 
to the efforts of Cortes to extend the dominions of Spain. In 
October, 1522, the authority which had come to him provis- 
ionally from the audiencia of San Domingo was confirmed 
by a commission issued by the emperor. This commission 
bestowed upon the conqueror of Mexico the titles of royal 
judge, governor, justice, and captain-general, and was accom- 
panied by an expression of the emperor's appreciation of the 
services which Cortes had hitherto rendered. 

There is little doubt that Cortes fancied that, having taken 
possession of Mexico, he would be allowed to proceed accord- 
ing to his own will without much interference from the Span- 
ish crown, and that it would be possible for him, supported 
by the Indians, to maintain independent authority. ‘He 
wrote a letter tothe Spanish crown, the language of which 
is little known, in which, while he insisted in the plainest 
manner upon his‘services and personal devotion, he in the 
most courtly terms denied allegiance, and declined any inter- 
ference of the royal officers in the administration of the new 
colony.” The Spanish crown had sent four officers to 
Mexico to take charge of the royal interests. These were 
the treasurer, Alonso de Estrada; the accountant and pay- 
master, Rodrigode Albornoz; the factor, Gonzalo de Salazar, 
and the inspector, Peral Mendez Chirinos. 


1 Bandelier, 7he Gilded Man, p. 115. 























1895] arly Polttical Organization of Mexico. 265 


His conquests in Mexico completed, Cortes directed his 
attention to establishing means of protection, and his funda- 
mental idea appears to have been derived from European 
feudalism. Every settler possessed of repartimientos of less 
than five hundred Indians was required to provide himself, 
within six months from the date of the ordinance, with a 
lance, a sword, and a dagger, a helmet, two pikes, and either 
Spanish or native defensive armor. Holders of repartimien- 
tos with from five hundred to one thousand Indians were 
required to possess, in addition to these implements of war, 
one horse fully equipped; while those with repartimientos 
with more than one thousand Indians were required to main- 
tain a still larger equipment. These vassals of the governor 
were obliged to keep themselves in readiness to answer a 
summons at any time, and the municipalities were authorized 
to call them from time to time for a review, and to exact 
penalties in case of their non-compliance. 

The municipality of Mexico, like that of Vera Cruz, was 
created through the appointment by Cortes of municipal 
officers, among whom Pedro de Alvarado was given the 
place of the leading alcalde. In 1522 this city had become 
so conspicuous that the king was moved to grant it a coat of 
arms. Seven years later its preéminence in New Spain was 
officially recognized, and in 1548 it was entitled the “ very 
noble, great, and very loyal city.” This method of consti- 
tuting a municipality was, however, not always followed even 
in these years, for the municipal organization that was finally 
removed to Oajaca was constituted through an election by 
the settlers. Not long after the municipality of Mexico was 
established by Cortes, the appointing power of the governor 
was limited, and he was required to act in this matter jointly 
with two other royal officials, and to appoint each officer 
from a list of three which had been nominated by the people. 
The number of regidores, or members of the town council 
was, moreover, increased from four to six, and some of them 
were appointed by the king for life. 

The troubles in New Spain arising out of the clashing 
interests of jealous parties and the inefficiency of the audien- 
cia of San Domingo in dealing with distant affairs, led to the 
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establishment of an audiencia at Mexico. It was deemed 
prudent to curtail the conqueror’s power, and it was believed 
that no single minister would be able to doit. There was 
clearly needed, moreover, some force to put an end to local 
quarrels, and to give to all persons, particularly to the Indians, 
the protection of an authoritative government. On the 13th 
of December, 1527, the audiencia was created by the appoint- 
ment of four oidores, or judges. These were Francisco 
Maldonado, Alonso de Parada, Diego Delgadillo, and Juan 
Ortiz de Matienzo. Although ordered to embark immediately, 
they did not sail from Spain until July, 1528. As was custo- 
mary later in the case of the passage of the viceroy from 
Spain to America, the vessels which conveyed them were 
placed under their command. In view of the fact that there 
was no suitable public building in Mexico in which they 
might be accommodated, the emperor requested Cortes to 
receive them in his palace, and gave orders that they should 
be obeyed throughout the conquered region. At the time 
of their appointment, the conduct of Cortes was under investi- 
gation before the emperor, and, after some delay, Nufio de 
Guzman, governor of Panuco, was appointed president of the 
audiencia, to hold office till the termination of Cortes’ trial. 
Guzman arrived in Mexico in December, 1528. 

Of the three audiencias within the later jurisdiction of the 
Mexican viceroy, that of Guatemala was next in importance 
to that which had its seat in the City of Mexico. The terri- 
tory subject to its authority lay between that under the audi- 
encia of Mexico and the northwestern limit of the lands under 
the government of Santa Fé de Bogota. The conquest of 
this region had been undertaken from many sides and at 
different times. Perhaps the most important expedition 
which had undertaken the exploration and settlement of the 
country was that under Alvarado, sent by Cortes from Mexico 
in 1524. Alvarado entered from the northwest, and at first 
made himself master of the district of Soconusco, which lies 
between the Pacific and the mountains, at the extreme north- 
western part of the country. 

The capital city was founded in July, 1524, ata point which 
the subsequent eruptions of the volcano rendered untenable. 
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Alvarado, as governor and captain-general of the conquered 
district, appointed the officers of the municipal government. 
Diego de Roxas and Balthasar de Mendoza were made 
alcaldes; Pedro Portocarrero, Herman Carillo, Juan Perez 
Dardon, and Domingo Zubiarreta, regidores, and Gonzalo 
de Alvarado, chief alguacil. The first meeting was held on 
the 27th of July, when Diego Diaz was appointed receiver- 
general. The organization was known asa city from the 
beginning, for it was recorded by the secretary that on the 
29th of July “the alcaldes and regidores of this city of St. 
lago took their seats in council.” At another meeting, on 
the 12th of August, the office of sacristan was conferred upon 
Juan de Reynosa, and ninety-seven persons were registered 
as citizens. Thus was organized the city of Santiago de los 
Cabelleros de Guatemala. 

Alvarado remained the governor and captain-general of 
Guatemala till his death in 1541. During the first four years 
he acted under the authority of a commission from Cortes ; 
afterwards his authority was derived directly from the 
emperor. Probably no other region of Spanish America 
presented such a confusion of titles and authorities as that 
which was under the general dominion of the audiencia of 
Guatemala. Its several parts were immediately controlled by 
a great variety of officers, but between their several territo- 
ries and jurisdictions the boundary lines were only partially 
-and imperfectly drawn. 

Among the lower local officers, the governors held the 
first position. They were the heads of provinces. In each 
city which was the capital of a province, the government 
was organized under a corregidor. Other subdivisions of the 
province were called partidos, and were governed by alcaldes 
mayores.' These officers were magistrates, who, under the 
inspection of the viceroy and the tribunals, exercised police, 
military, and judicial functions; in a word, they found them- 
selves charged with whatever might contribute to order and 
the public tranquility. They were forbidden by law to 
engage in trade, yet from the beginning they violated the 
law openly and without hindrance.? Other officers of the 


! Mora, I, p. 174. 2 Ib., p. 201. 
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cities were the alcaldes, regidores, and sindicos, who com- 
posed the ayuntamientos, ortown councils. The alcaldes and 
the regidores, except in cases where a part of the regidores 
were appointed for life, were elected annually by the citizens 
of the town. In the course of time some of the officers of 
the municipality became not only entitled to hold their posi- 
tions for life, but they might also transmit them to others by 
inheritance or sale. Every town which had an ayuntamiento 
was called a vil/a or a ciudad, and the difference between 
these was indicated by the number of the alcaldes and regi- 
dores, less in the vz//a and greater in the ciudad." 
BERNARD MOSEs. 


University of California. 


1 Mora, I, p. 175. 
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THE ECONOMIC REFORMS OF THE LATE ENG- 
LISH LIBERAL ADMINISTRATION. 


N the YALE Review for February, 1894,' there was an 
l article summing up the economic reforms, and proposals 
for reform, which had marked the first eighteen months of 
the Gladstone Administration. The object of the present 
article is to complete that survey, and to include the legisla- 
tive and administrative reforms which were adopted during 
the existence of the two Liberal Ministries which lasted from 
August, 1892, until June, 1895. With a view to making the 
present article self-contained, and embracing the work of the 
1892-95 Parliament, it may be well briefly to recapitulate the 
reforms which had been carried up to the date of the article 
of February, 1894, dividing them into legislative and admin- 
istrative reforms. 

First in importance in the legislative measures carried in 
the earlier period was the Railway Servants’ Hours of Labor 
Act. This restricted the hours of labor of men engaged in 
handling the traffic on the railroads, and it stands out signifi- 
cantly in the history of the late parliament as being the first 
occasion on which, by act of parliament, there was any 
direct interference in the hours worked by men. Heretofore 
in English labor legislation, the working hours of only chil- 
dred, young persons, and women had been restricted. Many 
of the working and economic conditions applicable to men’s 
labor had been regulated; but it was not until the Railway 
Servants’ Hours of Labor Act that a State Department was 
authorized and empowered to step in between employers 
and their adult workmen to determine what was a reasonable 
working day, and to impose penalties in the event of failure 
to comply with its behests. This measure received the 
royal assent in 1893. It embodied, however, the recom- 
mendations of a select committee of the preceding parlia- 
ment, so that both Conservatives and Liberals shared the 
responsibility for the new departure. This was the only 


1Vol. 2, p. 418. 
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important measures of the class, coming within the scope of 
this article, passed during the first session of the 1892-95 
Parliament. 

Administrative reforms proceeded at a much quicker pace, 
As readers of the former article will recall, by February, 
1894, the Board of Works had made a new departure by 
abolishing contractors or middlemen, in the demolition of the 
old penitentiary at Millbank, and had become a direct 
employer at a rate of one halfpenny an hour in advance of 
that current for unskilled labor on other similar work in Lon- 
don. The Board of Trade had reorganized and greatly 
extended the Labor Bureau, and was about to establish the 
“ Labor Gazette.” At the Home Office, under Mr. Asquith, 
labor legislation was being enforced with new vigor.  Fif- 
teen or seventeen additional factory and workshop inspectors 
had been appointed. Among them were several women, who 
for the first time were thus taken into the service of the fac. 
tory inspection department of the Home Office. 

The vast army of servants of the Post Office had been con- 
ceded the right to organize in trade unions like other work- 
people; the official shorthand writers had been withdrawn 
from the meetings of post office or telegraph clerks; and, so 
far as organization was concerned, the men had been left 
with only one grievance against the department. This was 
that the Postmaster General still resolutely refused to receive, 
with deputations waiting upon him in regards to pay and 
conditions of work, any person who was not in the actual 
service of the department. This refusal, it is contended, 
prevents the post office and telegraph staffs from organizing 
as efficiently as other trades can do, as the men whom the 
Postmaster General will consent to receive cannot give the 
time necessary to successful organization, and yet retain their 
places in the service of the department. 

At the Local Government Board a change had been made 
by the president, abolishing the old rating qualification which 
prevented working men and women who were only small 
householders from taking service on the poor law boards. 
Ten years ago this would have been a more important inno- 
vation than it was in 1893, fora few months later, poor law 


revere ea 














ne aN te 


teh NATOMAS Pi 











1895 | Economic Refornis, ete. 271 


board representation was brought down to a democratic 
level by the Parish and District Councils Act. The War 
Office and Admiralty were botl: on the eve of introducing 
the eight-hours day into their great manufacturing and ship- 
building establishments: and to make the list of innovations 
complete, it should be added that the government, in the 
person of Lord Rosebery, then foreign secretary, had inter- 
vened in the wide-spread strike on the coal-fields of the Mid- 
lands and the North of England, and that one of the great 
reception halls at Whitehall had been used as the meeting 
place of arbitrators engaged in the settlement of a labor dis- 
pute. The Mansion House had been the scene of the arbi- 
tration which settled the London dock strike in 1889. The 
coal trade strike arbitration board was the first body of the 
kind to hold its meetings under the auspices of the govern- 
ment, and in one of the halls within the precincts of Down- 
ing Street. 

These are the more important measures and administrative 
reforms which mark the first session of the late parliament. 
They have already gone into effect. In this period also the 
government had unsuccessfully introduced their bill for con- 
ciliation boards in labor disputes, and had sent the measure 
amending the Employers’ Liability Act of 1880 from the 
House of Commons to the House of Lords. As concerns 
private members’ bills and resolutions, in the first and excep- 
tionally long drawn out session of 1893-94, the House of 
Commons had committed itself to Sir John Lubbock’s reso- 
lution in favor of the earlier closing of retail stores, and had 
adopted without division Sir John Gorst’s resolution setting 
forth that,as regards pay and conditions of labor, the govern- 
ment in all its own establishments should set the highest 
standard. The house had also carried Mr. Allen’s resolution 
for the payment of members of parliament, and by a major- 
ity of seventy-eight had given a second reading to the bill 
establishing an eight-hours day for miners. 

As regards economic legislation in the last two sessions of 
the late parliament, the outstanding government measures are 
the Parish and District Councils Act of 1894; the Finance Act 
or the Budget of 1894; and the Factory and Workshops Act 
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of 1895. The Unionist government had come into power 
before the last of these measures was through its third read- 
ing stage in the House of Commons; but the Factories and 
Workshops Act is none the less a measure which must be 
credited to the Rosebery Government, and it will always 
be associated with Mr. Asquith’s vigorous administration of 
the Home Office. 

The Parish and District Councils Act comes within the 
category of measures dealt with here, by reason of the 
changes which it made in the local machinery of the poor 
law, and the reforms it effected in the agricultural allot- 
ments system, which had been established and amended by 
the acts of 1887 and 1890 respectively. The first of these 
two measures gave power to the then existing local sanitary 
authorities to purchase agricultural land, divide it into 
allotments, and rent the allotments on yearly tenancies to 
artisans and laborers. The act of 1890 provided that if 
these local sanitary authorities failed, when called upon, to 
put the act of 1887 into force, the ratepayers aggrieved 
might appeal to the County Council, and that body might 
assume and carry into effect all the powers with reference to 
allotments vested in the local sanitary authorities. The allot- 
ments were limited to one acre. 

Under the Parish and District Councils Act of 1894, parish 
councils, much smaller bodies than the old local sanitary 
authorities, are empowered to hire land for allotments. If 
they are satisfied that allotments are required, but are unable 
to hire by agreement and on reasonable terms land suitable 
for allotment purposes, they may make representation to the 
County Council, which is empowered to make an order 
authorizing the parish council to hire compulsorily for a 
period of not less than fourteen years nor more than thirty- 
five. Under the act of 1890 the County Council could exer- 
cise powers of compulsory purchase. Under the act of 1894 
land can be hired compulsorily, and a municipal authority 
exercising powers over a much smaller area than the old 
local sanitary districts, and unlike these authorities, elected 
on a democratic franchise, can put the machinery for com- 
pulsory hire in motion. 
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If the land taken by a parish council is hired compulsorily, 
one tenant may not hold more than four acres of pasture, or 
one acre of arable and three acres of pasture land. The condi- 
tions imposed by the parish councils prohibit subletting, and 
no buildings other than stables, cow-houses and barns can be 
erected on any part of an allotment. Through the County 
Council also, the parish council can purchase compulsorily 
land which it may require for sites for public offices or 
recreation grounds. The County Council hasa discretionary 
power in this matter; but a parish council can appeal from 
the County Council to the Local Government Board, and, 
after public local inquiry, the board may make the order for 
compulsory purchase subject to a veto by parliament in cases 
where a County Council decision is overruled. 

While there was no direct interference with the principles 
of the poor law by the Parish and District Councils Act, the 
local machinery established when the poor law was reformed 
in 1834 was altered very materially. Under the act of 1834, 
the boards of poor law guardians, one for each of the 648 
unions in England and Wales, were elected on a rate-paying 
franchise. Every householder had a vote, but every rate- 
payer voted in accordance with the amount at which his 
property was assessed. Large ratepayers had as many as 
six votes, and property was dominant in poor law politics. 
No man could be elected to a board of guardians unless he 
occupied or owned property assessed above a certain value. 
The fixing of this value was left by parliament to the Local 
Government Board, and the qualification varied in the differ- 
ent unions. This lack of uniformity continued until 1893, 
when, during Mr. Fowler’s presidency of the Local Govern- 
ment Board, an order was issued reducing the qualification 
to .a rating value of £5 in all the unions in the country. 
This was equivalent to abolishing the rating qualification, as 
a £5 assessment covered every cottage rented at eight or ten 
pounds a year. 

By the Parish and District Councils Act plural voting was 
swept away entirely; so was the rating qualification for 
members of the boards of guardians; and the whole local 


management of the poor law was for the first time in the his- 
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tory of the reformed poor law placed upon a democratic 
basis. Any householder, man or woman, and any lodger 
who is on the voters’ list, can now poll at an election for the 
district council, which in the rural districts administers the 
poor law, and any voter is now eligible for membership of 
the council. Upto 1894 county magistrates, all of whom had 
formerly to be in receipt of £100 from land or occupiers ot 
houses assessed at £100 a year, were members of the local 
poor boards by virtue of their office as magistrates. The 
existence of these ex-officio guardians gave an added weight 
to property and made it possible for property owners to con- 
trol, if so disposed, the policy of the board. By the act of 
1894, transferring the administration of the poor law in rural 
districts from boards of guardians to district councils, these 
magisterial guardians were abolished, and magistrates as such 
ceased to have any official connection with poor law admin- 
istration. It will thus be seen that, while the principles of 
the poor law were not touched by the last of the three great 
measures, those of 1835, 1888, and 1894, remodelling local gov- 
ernment in the towns, in the counties, and in the rural dis- 
tricts, the act of 1894 made it possible for rural ratepayers, if 
so disposed, to place the administration of the poor law in 
the hands of people of a totally different class from the prop- 
erty owners who had administered it for sixty years after the 
reform of 1834. 

When the Franchise Acts of 1867 and 1884 were before the 
House of Commons, economists, such as Mr. Goschen, proph- 
ecied that an extension of the suffrage must inevitably place 
the poor law in danger, and that some changes in it would 
soon be demanded. A change in the local machinery of 
the poor law has already come about. It is as radical as 
could have been imagined; but, as yet, the principle of the 
poor law has not been altered in any important particular, 
and no harm seems likely to ensue from the changes of 
1894, so long as the Local Government Board retains its pres- 
ent hold over the local administration of the law. 

A noteworthy change was made by parliament in the session 
in which the Parish and District Councils Act was passed. 
It is not of far-reaching importance, as the number of people 
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affected by it is not large; but it is a significant reform in 
view of the attention which has of late been given in Eng- 
land to pensions for old age, and the experiments which are 
now making in several unions in the way of improving the 
condition of deserving and reputable old people who are com- 
pelled by force of circumstances to spend the closing years of 
their lives in the poor houses. Under this new enactment 
boards of guardians are empowered to grant relief to mem- 
bers of friendly societies who are in receipt of an allowance 
from their society. It is a change which gives the guardians 
much more leeway than they formerly had in dealing with 
deserving cases, especially in granting outdoor relief during 
sickness or in old age. 

One other feature in the Parish and District Councils Act 
may be noted in passing. Under the act all the chairmen of 
district councils are during their term of office members of 
the county bench of magistrates. They take their places on 
the bench without reference to any landed or rating qualifi- 
cation. This is an inroad on the long-established law that a 
county magistrate must be a land-owner or a man living in 
the social condition of a landowner. It also breaks through 
old standing traditions as to the social fitness tor places on 
the county benches of men engaged in retail trade, and may 
be taken as the beginning of a movement likely to bring about 
an equality between borough and county benches, and to put 
an end to the exclusiveness which has always characterized 
the county magistracy. 

Many of the privileges legally enjoyed by the county 
magistrates came to an end with the reform of county gov- 
ernment effected in 1888 by the Unionist administration of 
1886-92. Other inroads were made on these privileges by 
the measure of 1894, which was the complement of that of 
1888, and it will now need a parliamentary measure of only 
a few lines to place the county and borough magistrates on 
an equality. Inthe boroughs a mayor is a magistrate by 
virtue of his office, and he is afterwards usually rewarded 
for his municipal services by appointment by the Lord 
Chancellor to a permanent place on the bench. Chairmen 
of district councils earn this honor almost as much as mayors 
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of incorporated towns, and, when it becomes the practice to 
bestow it upon them, the landed qualification for county 
magistrates will have to be abandoned. For several years 
past there has been a movement for the reform of the county 
bench on these lines. It originated with the Radical mem- 
bers of the House of Commons, and more than one bill 
embodying the change has been introduced into parliament. 
It would not be surprising if this movement were taken in 
hand by the Unionist administration. Measures of a much 
more radical character originating with the Liberals have 
been adopted by Tory ministries, and, as has been explained, 
it was a Unionist administration which dealt the first blow 
at the privileges of the landed classes in the matter of county 
government. When this pending reform does come about, 
no political privileges within the reach of the smaller land- 
owners will remain. The lord-lieutenancy of a county and 
the office of high sheriff will no doubt continue to be attached 
to land-owning. Only the larger landowners, however, can 
aspire to these, the highest of local political honors. 

The session of 1894, which was marked, through the Par- 
ish and District Councils Act, by inroads on the political 
privileges attaching to land, was also made memorable by 
the equalization of the death duties on real and personal 
property. Landed property had long enjoyed special immu- 
nities in connection with the death duties. Under the estate 
duty as remodelled by the Finance Act of 1894, duty is 
charged according to the principal value of all property 
whether real or personal, settled or unsettled, which passes 
on the death of any person, whether by disposition of the 
deceased, or by settlement made by him. Upon the devolu- 
tion of property of all descriptions, the state had previously 
taken its share before any of the successors in title or the 
beneficiaries; but it had taken a much smaller share from 
landed than from personal property. Under the act of 1894 
an equality was established in the two kinds, and now all 
property, whether real or personal, settled or unsettled, 
which passes at death, pays estate duty according to the 
accompanying schedule : 
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Principal Net Value of Estate. Rate per cent. 
Above £ 100, but not above £ 500 ‘ ‘ , I 
Above 500, but not above 1,000 ‘ : . 2 
Above 1,000, but not above 10,000 ‘ . 3 
Above 10,000, but not above 25,000 ‘ ‘ ‘ 4 
Above 25,000, but not above 50,000 ‘ : : 4% 
Above 50,000, but not above 75,000 5 
Above 75,000, but not above 100,000 5% 
Above 100,000, but not above 150,000 6 
Above 150,000, but not above 250,000 6% 
Above 250,000, but not above 500,000 7 
Above 500,000, but not above 1,000,000 7% 
Above __ 1,000,000, 8 


The only advantage in connection with estate duty now 
conceded by law to real property is that the duty on such 
property may be paid in installments. 

By the Finance Act of 1894, there were also established 
the most far-reaching changes made in the income tax since 
it came into existence in its modern form in 1842. From 
1842 to 1853 incomes under £150 were exempt. From 1853 
to 1863, incomes under £100 were exempt, and incomes 
between 4100 and £150 paid at a lower rate than those above 
£150. In 1863, these differential rates were abolished, and, 
until 1876, only incomes under £100 were free {rom taxation. 
In 1876, the exemption was extended to incomes under £150, 
and in the same year a system of abatements came into oper- 
ation which since then, in one form or another, has lessened 
the payments made by people in receipt of small but still tax- 
able incomes. At one time those under £200 enjoyed the 
abatement, and later on it was extended to incomes under 
£400. As the law stood prior to the act of 1894, incomes 
under £150 were exempt, and from incomes between £150 
and £400 an abatement on £120 was allowed. The income 
tax was then seven pence in the pound. 

The most important general alteration in the tax in 1894 
was an increase of one penny in the pound; but this increase 
was accompanied by a series of changes intended to relieve 
the burden of the tax on persons in receipt of less than £500 
a year. The first of these changes extended the total 
exemption from £150, where it had stood since 1876, to £160, 
and was intended, according to Sir William Harcourt’s state- 
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ment at the time, to relieve moderate incomes. The 1876 to 
7 1894 figure of exemption just brought within the range of 
the tax collector people who earned three pounds a week ; 
and while the amounts paid by these people were compara- 
’ tively small, the collection of them involved as much cost as 
the collections on large incomes, and was always attended 
with extra trouble and loss in the case of people who were 
i paid weekly. The man with just £150 paid only on £30, 
y when the £120 abatement had been allowed; and even this 
amount was frequently reduced by abatements made in 

respect of life insurance. 
The next change was in the system of allowing abatements, 
and was made in the interest of what Sir William Harcourt 
described as “a large and most deserving class, mostly 





emerging into an independence they have earned for them- 
, selves, and rising by their own industry from the stratum of 


exemption to that of income taxpayers.” Hitherto these 
taxpayers had enjoyed the £120 abatement when their 
incomes were below £400. When that sum was reached, 
they were assessed on the whole of it, the only abatement 
allowed being that in respect of life insurance. Under the 
new system an abatement of £160 instead of £120 is allowed 


on incomes below £400; and on incomes above £400 and a 
4 below £500 a new abatement of £100 is established. No 


fewer than 500,000 incomes are affected by this new abate- 
ment plan, which carries the abatement principle up to £500. 
These two changes affect respectively the lower middle 
class and the middle rank in the middle class—a rank in the 
middle class which is to be seen at its best in the London 
suburbs within seven or eight miles of Charing Cross. 
Another change in the interest of people coming within the 
range of the income tax collectors, but still people of mod- 
erate income, was also made by the introduction of a new 
method of assessing the earnings of married women. Hith- 
erto the income of a married woman for purposes of taxation 
Pi was reckoned as part of her husband’s income. The wife of 
) a clerk living in a London suburb might earn £100 or £150 
a year by keeping a boarding-house. This sum had to be 
i, rendered in the income tax schedule with the husband’s £200 
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or £250, and income tax paid on the whole amount. If the 
two incomes came to £400 the family lost the advantage of 
the £120 abatement which would have been allowed on the 
husband's separate income. It made no difference that the 
husband might have no control over his wife’s income. That 
was a detail of which the income tax commissioners took no 
account. Under the new plan, where both husband and wife 
are earning incomes of a taxable amount, each income Is sep- 
arately assessed for taxation. Both will thus get the advan- 
tage of the abatement system. The change applies, however, 
only in cases in which the joint incomes are under £500 a 
year, and, what is more significant, and in itself constitutes a 
feature of the Finance Act of 1894 almost as striking as 
the equalization of the death duties, this separate assessment 
of the incomes of husband and wile is only allowed on the 
actual earnings of the wife. It does not apply to a wife’s 
income derived from rents or dividends. The act draws a 
distinction, in the case of married women, between incomes 
which are earned, and incomes accruing from investments, 
and is the first measure, for which a chancellor of the 
exchequer has been responsible, in which such a distinction 
has been made. 

The only other changes made by the budget of 1894 affect 
the owners of land and houses. They were treated in a more 
favorable manner than heretofore in the matter of allowances 
from grass incomes for keeping up their property. For- 
merly the law compelled them to schedule the gross income 
from rents. Under the new arrangement landlords are 
allowed a deduction of one-eighth of their gross receipts, 
and the owners of houses a deduction of one-sixth. <A large 
number of changes in direct taxation were thus made, 
changes in detail affecting an unusually large number of 
classes, and making the budget of 1894 the most interesting 
and memorable budget of the century. 

Among the less important government measures of 1894 
was an act adding to the powers of the Board of Trade in 
respect of accidents occurring during the construction of 
docks, railways and large buildings, or in connection with 
engines and machinery in the open air. Hitherto when acci- 
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dents occurred on these undertakings which were not fatal 
and consequently did not call for a coroner’s inquest, no offi- 
cial notice was taken of them. Under the new act every 
accident, whether attended by loss of life, or only by bodily 
injury, is to be reported to the Board of Trade, and the board 
may order an investigation. The Board of Trade has long 
possessed powers of inquiry in cases of collisions and acci- 
dents at sea and on the railways. Under the new measure 
in its inquiries it has power to call in the aid of legal, medi- 
cal and other specialists and expert assessors, as it has long 
done in investigating and passing on accidents at sea. The 
test as to the nature of personal injury involving a report to 
the Board of Trade is the length of time the person hurt is 
disabled. If his injuries detain him from work for three days 
the case is one for report tothe Board of Trade. The Home 
office inspectors make inquiries regarding accidents of all 
kinds in mines and factories. Asa large number of accidents 
occurring above ground and at sea were already within the 
purview of the Board of Trade, the new act will greatly 
reduce the number of accidents which formerly went with- 
out official record or official inquiry. 

The act is one of several passed during the 1892-95 parlia- 
ment, which added largely to the discretionary powers of the 
state departments, such as the Home office and the Board of 
Trade. Powers of this kind have been granted to the depart- 
ments to an enormous extent in recent years. It is not ven- 
turing too much to say that the work of the Local Govern- 
ment Board has been more than doubled since 1886, and 
during the late parliament the additions to the work and 
responsibilities of the Home Office and the Board of Trade 
almost kept pace with the additions to that of the Local Gov- 
ernment Board, in spite of the additional work thrown on 
the Local Government Board by the Parish and District 
Councils Act of 1894. 

The session of 1895 lasted only about six months, and, so 
far as economic legislation initiated by the government is 
concerned, it is memorable only for the comprehensive 
measure amending the Factories and Workshop Acts. The 
last previous additions to this ever-growing department ol 
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labor legislation were as recent as 1891, when the age of 
child labor was advanced to eleven years, as one result of 
England’s participation in the International Labor Confer- 
ence in 1890, and when other amendments were made 
embodying recommendations of the committee of the House 
of Lords on sweating. 

The new bill, when it was introduced by the Home Secre- 
tary, was enthusiastically received on the government 
benches, and was welcomed by the opposition as a large 
and generous measure. It was so described by Mr. Stuart 
Wortley, a former under-secretary at the Home Office; and 
at the initial stages in the House of Commons the only note 
of opposition came from a Lancashire Tory member, who 
threatened, when the bill was sent to the grand committee 
on trade, that he would move that the committee be in- 
structed to insert provisions prohibiting or restricting the 
importation into the United Kingdom of goods manufac- 
tured or treated in foreign countries, otherwise than in 
accordance with the provisions of the English Factory Acts. 
Nothing, however, came of this protectionist instruction. 
Some regret was expressed on both sides of the House that 
the government had not seen their way to advance the age 
of child labor from eleven totwelve. The government were 
not unwilling to do this; but were afraid to overweight the 
bill and risk its chance of becoming law in that session. 

Although there was no opposition to the bill on second 
reading in the House of Commons, it occupied the grand 
committee fifteen days, and was the subject of a score or 
more of deputations to the Home Office. Most of the oppo- 
sition in committee was to the clauses curtailing overtime on 
the part of women; advancing the age at which boys can be 
employed at night in iron and glass works; further prohibit- 
ing the cleaning of machinery in motion by women and chil- 
dren; including laundries, docks and ships at dock within 
the provisions of the bill; and extending the scope of the 
particular clauses of the Factory Act of 1891 as applicable 
to the cotton and woolen trades. The grand committee 
disposed of the bill on the 2d of July. On the 4th it was 
back in the Commons, and read a third time at one sitting. 
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The next day it went to the House of Lords, and passed its 
second and third reading stages at a single sitting. This 
extraordinary celerity in both houses was due to the fact that 
a new administration had come into power between the send- 
ing of the bill to the grand committee and its return to the 
House of Commons, and that on the eve of a dissolution of 
parliament no one cared to put himself in opposition to a 
measure conceived in the interest of the working classes. 
The new Premier voiced this feeling when in the House of 
Lords he announced that, while he did not agree with all the 
details of the bill, he thought it would be a great pity for 
the measure to be lost. It would have been lost had any 
attempt been made at this stage to go into the details, and 
although the members of the House of Lords had up to this 
time known the bill only from the newspaper reports, they 
disposed of its fifty odd clauses in a single sitting, which 
began at three o’clock and was over before dinner-time. 

It is not possible here to give any complete summary of 
these fifty odd clauses, or to contrast the old and the new 
law. Briefly summarizing the act, it may be stated in the 
first place that it increases the stringency and the efficacy of 
the law against overcrowding, and enforces the proper ven- 
tilation of factories and workshops. As regards ventilation, 
it requires the provision of at least 250 cubic feet of space 
for each worker; and, in special trades, the Home Secretary 
may require more than this amount. When overtime is 
worked, the cubic space for each worker is to be 400 feet. 
The act next adds to the safeguards against the use of unfit 
premises and dangerous machines. If the condition of any 
work-place involves danger to health, life or limb, a magis- 
trate may forbid work being done there; and the same 
authority may forbid the use of any machine in a dangerous 
condition. The act extends to young persons, that is to 
people between sixteen and eighteen years of age, the pro- 
hibition which the old law contained in the case of children 
against cleaning dangerous machinery in motion. Amend- 
ments are also made in the law as to fencing machinery, and 
new regulations are established with the intention of pre- 
venting workpeople from being crushed by traversing car- 
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riages. Penal compensation is to be paid toall persons injured, 
and to the relatives of persons killed, through the occupier 
of a factory failing to comply with any of the requirements 
of the act. 

With a view to preventing overtime for women and chil- 
dren, the act brings work given out from factories within 
the range of the law. Under an amendment to the Factory 
Act made in 1878, the occasional employment of women and 
young persons in non-textile factories and workshops was 
made allowable for fourteen hours a day. The act of 1895 
prohibits such occasional overtime for young persons; and 
in the case of women, the number of days in the year in 
which fourteen hours may be worked is reduced, in some 
trades from 48 to 30, and in others from 96 to 60 days a year. 
Boys over sixteen engaged in newspaper printing offices 
were formerly allowed to work overtime without limit on 
two nights a week, and often worked seventeen or eighteen 
hours out of the twenty-four. The new law enacts that they 
must not work more than twelve hours continuously. Boys 
of thirteen are now allowed to work in the night in glass 
houses. After December, 1896, such work will be allowable 
only for boys of fourteen. 

The factory acts are also made applicable by the new meas- 
ure toalllaundries except those in prisons, reformatories, and 
religious or charitable institutions, and except those where 
the only persons employed are members of the same family 
dwelling there, or not more than two persons dwelling else- 
where are employed. The hours of work, exclusive of meals 
and absence, must not exceed, for children, ten hours out of 
twenty-four; young persons, twelve; and women fourteen. 
The weekly total must not exceed thirty for children; and 
sixty for young persons and women. In addition, women 
may work overtime not exceeding two hours a day on not 
more than three days a week, or thirty days a year; 
but more than fourteen hours may not be worked in one 
day, and notice of intention to work overtime must be given 
to the factory inspectors. No protected person, that is no 
woman, young person or child, may work more than five 
hours without at least half an hour for a meal, and the hours 
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for work and meals must be posted up in the laundries. 
Provisions are made in the act to secure in steam laundries 
the regulation of temperature and proper draining of floors, 
and the use of gas irons emitting noxious fumes is expressly 
prohibited. 

The shipping interest in the House of Commons was 
strong enough to prevent the new act from including ships 
at dock; but a number of clauses in the factory acts are 
applicable to docks and warehouses, to plant used in these 
places in loading and unloading, and also to any premises on 
which power-driven machinery is temporarily used in build- 
ing operations. In regard to what are known as tenement 
factories, buildings in which motive power is supplied to a 
number of tenements by the owners, liability for the observ- 
ance of the factory acts in respect to sanitary conditions and 
the fencing of machinery is under the new act to fall on the 
owners instead of the occupiers. The law prohibits the con- 
struction of any underground bakeries, although there is no 
prohibition of those alreadv in existence. 

The discretionary powers vested in the Home Office are 
extended in the new act by clauses which provide that 
special rules regulating processes, certified by the Home 
Secretary to be dangerous to health, life or limb, may restrict 
or prohibit the employment of all or any classes of persons 
ina dangerous process. Regulations restricting the employ- 
ment of men, however, must be laid before parliament for 
forty days before coming into force. The power to make 
special rules is extended to apply to workshops in which 
only men are employed. The law regulating atmospheric 
moisture in cotton weaving is made more drastic, and 
extended to textile factories generally. The act further 
extends to all textile factories the requirement, first made in 
1891, that piece workers shall be furnished with detailed par- 
ticulars of work and wages; and it empowers the Home 
Office to extend this requirement to any non-textile factory 
or workshop. An additional legal status is given to factory 
inspectors by a clause conferring on the inspector a right to 
conduct, as prosecutor, cases under the Factory Acts com- 
ing before the local magistrates. 
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Among the more important economic measures which the 
government brought forward in 1894 and 1895, but failed to 
pass, were the bill amending the Employers’ Liability Act of 
i880; the Evicted Tenants bill; the Irish Land bill, amend- 
ing the act of 1881; the Liquor Traffic Local Veto bill; the 
Scotch Crofters’ bill; the Labor Conciliation bill, which 
was reintroduced after its failure in 1893; and a bill amend- 
ing the Truck Acts. The Evicted Tenants bill, which pro- 
vided for the reinstatement of tenants ejected in connection 
with the plan of campaign adopted by the Nationalists, was 
rejected by the House of Lords. With the exception of the 
Employers’ Liability bill, the other measures named did not 
get beyond second reading stage in the House of Commons. 

With regard to the Employers’ Liability bill, the House 
of Lords inserted a clause protecting assurance societies 
which had come into existence under the act of 1880. It 
provided that the clause in the bill, as it had come from the 
House of Commons, prohibiting workmen from contracting 
themselves out of the provisions of the act, should not apply 
to any agreement for assurance against accidents which 
should have been made between workmen and their em- 
ployer, and which should have been certified by the Board 
of Trade to fulfill three conditions. (1) That it had been 
approved by a majority of the workmen voting in secret 
ballot in a prescribed manner; (2) that it provided reasona- 
ble compensation in all cases of injury incurred in course of 
employment; and (3) that the compensation was paid from a 
fund to which the employer was a contributor. The clause, 
which was known as the Dudley amendment, also provided 
that the Board of Trade might make rules for taking the 
opinion “of any such society by ballot, in such a way as to 
insure that the members thereof may vote freely and with- 
out constraint, and it may from time to time require such 
vote to be taken anew after the lapse of any period of not 
less than three years.” 

The bill, as it passed the House of Commons, embodied 
eight or nine important amendments to the act of 1880. It 
abolished the doctrine of common employment. In the act 
of 1880 the limit of damages was fixed at three years’ wages. 
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In the amending bill this limit was abandoned; and the time 
limit for actions was extended from six and twelve months 
to six years. High court procedure instead of procedure 
in the county court was made possible. Clerks, domestic 
servants and seamen were brought within the scope of the 
act; employers were made liable for sub-contractors’ men; 
and a liability for injury to health was also established. The 
bill was the most comprehensive of any of the measures 
which have been introduced for meeting the shortcomings 
of the act of 1880. The act will have to be overhauled by 
the new parliament, and it is not likely that the new bill will 
differ materially from the bill of 1894 with the Dudley clause 
included. The labor members in the House of Commons 
objected strongly to the Dudley amendment. They insisted 
on a measure which should put an end to all contracting 
out. Rather than accept the Dudley clause, they were 
anxious that the bill should be abandoned. The government 
accordingly took them at their word and withdrew the bill. 

The most significant of the private members’ bills which 
were introduced and failed to pass in the session of 1894-95, 
were, in the House of Commons, the Miners’ Eight Hours 
Day bill; and in the House of Lords Lord Salisbury’s bill 
for restricting alien immigration. In 1894 the Eight Hours 
Day bill was taken up early in the session, and again read a 
second time; on this occasion by a majority of eighty-seven, 
and with Mr. Gladstone voting in the majority. When it 
got into committee at the end of the session, however, a 
local option amendment was proposed. Many members who 
had voted for the second reading in 1893 and in 1894 
took advantage of this amendment to nullify their earlier 
votes ; and, consequently, the amendment was carried by a 
majority of twelve, and the members in charge of the bill 
abandoned it for that session. There was no division on the 
bill in 1895; but, in view of the then approaching election, 
the Miners’ Federation, which is primarily responsible for 
the measure, issued a manifesto urging members of the fed- 
eration to vote only for parliamentary candidates who would 
support a bill establishing a legal day of eight hours from 
bank to bank with no local option. 
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Lord Salisbury’s bill for restricting alien immigration did 
not get beyond the House of Lords; but more may be heard 
of it now that an administration is in power of which Lord 
Salisbury is premier. The first part of the measure, affect- 
ing pauper aliens, was taken almost word for word from the 
act of Congress of 1882, dealing with the same subject. It 
empowered Her Majesty, by order in Council, to designate 
certain ports as regulated. At these ports a Board of Trade 
inspector was to board any vessel carrying immigrant pas- 
sengers, and prohibit the landing of any alien who in his 
opinion was “either an idiot, insane, a pauper, a person 
likely to become a public charge, or a person suffering from 
any dangerous contagious or infectious disease.” Such alien 
was to be sent back to the port from whence he came at the 
cost of the owners of the vessel which brought him. 

Administrative reforms were not so numerous during the 
second half of the 1892-95 parliament as in the first; but, 
almost until the Liberal government went out of office, in 
June, 1895, additions were being made to the list. 

An eight hours day was established for the workpeople 
in the stores and telegraph construction department of the 
post office. In the savings bank department the maximum 
amount which might be deposited in any one year was 
advanced from thirty pounds to fifty pounds. In the tele- 
graph department trunk line telephones were established. 
The local telephones systems were left in private hands, but 
all the long distance lines are now operated, like the telegraph 
system, by the Post Office. 

The Home Office further increased its staff of factory in- 
spectors, until there had been added, between Mr. Asquith’s 
becoming Home Secretary and his retirement from the office, 
no fewer than twenty-five new inspectors. The Home Secre- 
tary also, following up the Rosebery precedent in the coal 
strike of 1893, was instrumental in 1894 in settling the dispute 
between the London cab proprietors and their drivers; and 
in 1895 the Board of Trade successfully negotiated a settle- 
ment of the strike in the Northampton boot trade. The 
Board of Works, following the example of the War Office 
and the Admiralty, increased the wages end improved the 
working conditions of the London park keepers. 
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The only administrative reform of significance effected 
in the last eighteen months of the Liberal ministry by the 
Local Government Board was in workhouse management, 
and particularly in the treatment of aged paupers. By an 
order issued in January, 1895, additional discretion was 
given to boards of guardians in classifying aged paupers, 
in treating the sick and infirm, and in other matters affecting 
the clothing and dietary of workhouse inmates. Under the 
new order many improvements in workhouse management 
are made possible; and under its provisions, at Sheffield and 
in other unions, important changes have been effected in the 
treatment of old people. One of these innovations breaks 
through the rigid system of uniform treatment which pre- 
viously held good in workhouses, and permits local poor law 
guardians to take previous character and other circumstances 
into account in determining the classification and treatment 
of workhouse inmates who are over sixty years of age. 

The administrative reforms of the Gladstone and Rosebery 
governments will always stand out prominently in the his- 
tory of the period covered by the parliament elected in July, 
1892, and dissolved in July, 1895. During no previous par- 
liament were there anything like so many reforms in the 
state departments, and in every department the changes, like 
the legislative reforms carried or essayed by the two Lib- 
eral administrations, embodied the new spirit towards labor 
which first began to show itself in 1889. 

EDWARD PorRRITT. 


Farmington, Conn. 











THE REFERENDUM, AND OTHER FORMS OF 
DIRECT DEMOCRACY IN SWITZERLAND. 


EPRESENTATIVE assemblies are, at the present time, 
undeniably out of favor. No European state regards 
its parliament with enthusiastic admiration, no American 
State looks with confident pride upon its legislature. Now 
that the era of struggle for the establishment of representa- 
tive institutions is over, and, from the Russian border west- 
ward to far-away Japan, the civilized world has got its par- 
liaments, an increasing number of men are beginning to 
question in all seriousness whether the worthiest occupation 
of the twentieth century may not be to get rid of them 
again. We see with apprehension the assembling of our 
congresses and legislatures, and at their adjournment are 
thankful that an interval must elapse before we are plagued 
with the next one. 

The rigidity of the Federal constitution prevents our 
doing anything with Congress except to endure its annual 
visitation, and commonly once in two years to express our 
emphatic disapproval of whichever party happens to have 
been inthe majority. In the States, constitutional amend- 
ment is an easier matter, and by a host of provisions it has 
been sought to put bridle and curb on the activity of our 
law-makers. Biennial sessions, limitation of the length of 
sessions, of the time within which measures may be intro- 
duced, of the power to pass special acts; extensions of the 
veto power, removal from legislative discretion by enact- 
ment into the constitution of all manner of laws, constitu- 
tional and otherwise in character ;—such are some of the 
means whereby it is sought to escape the pernicious activity 
of the representatives of the people. 

Such palliatives are, however, quantitative rather than 
qualitative in character, and numerous reforms are urged 
upon our attention. Some expect the millenium when the 
suffering sex obtains the suffrage, a smaller number are bold 


enough to urge that the suffrage be restricted rather than 
20 








- 
ee 














290 Yate Review. [ Nov. 


extended, others pin their faith upon well-devised ballot 
laws and stringent corrupt practices acts, a small but devoted 
band urges proportional representation upon a somewhat 
indifferent public, while others hope to cure our present ills 
by giving seats and voice in the houses to the heads of 
administrative departments. 

Within a few years another candidate for favor has 
appeared under the name of the Referendum, and has already 
made itself a question of practical politics in the United 
States and elsewhere. To be sure, we have long been fam- 
iliar with the practical working of the thing itself in several 
of its forms, but the name is new and attractive, and the 
Swiss example suggests its extension far beyond what we 
have hitherto practiced. In principle, it amounts simply to 
this, that as the people is the source of legislative power, 
acts of the representative assembly do not have the force of 
law until they have been submitted to and approved by the 
people. In practice this may be restricted to certain classes 
of acts, or to those only whose submission to the people is 
demanded by a certain number of citizens. In this country 
the practice is as yet habitual only in the form of adoption 
or amendment of constitutions, though by no means unknown 
in application to ordinary statutes. 

In Switzerland the referendum, in its several forms, is only 
one of a group of related institutions, all of which, like the 
restrictions in our States, have the effect of diminishing the 
power of the representative body; but, unlike them, accom- 
plish this by a partial supersession of representative govern- 
ment by direct democracy. These are, beside the refer- 
endum, the right of popular initiative, the power of disso- 
lution, and the Landsgemeinde. 

It is not the purpose of this paper to discuss the advisa- 
bility of transplanting thesé institutions into foreign soil and 
changed conditions, but rather to describe them as they are 
found in their native home; but it is important to draw atten- 
tion here to some comparative statements which go far to 
explain the historical development. 

As is well known, Switzerland is a United States in minia- 
ture, but with important differences, of which the most 
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immediately striking is that the executive head of the state 
is not a president, elected by the people, but a council of 
seven, chosen for a fixed term by the federal assembly. Each 
of the seven is the chief of a department, and one, who may 
hold any portfolio, is annually chosen President of the Con- 
federation. He is, however, no more than the chairman of 
the council. The federal assembly closely resembles our 
Congress, but six of the twenty-five states, which have their 
origin in the partition of former states, are known as half- 
cantons, and, although in all respects independent of each 
other, are each represented in the upper house by one mem- 
ber instead of two; precisely as if Virginia and West Vir- 
ginia had each the right to one senator. 

Like the United States, but unlike all other European states, 
Switzerland knows nothing of “ parliamentarism.” Execu- 
tive and legislative bodies are chosen for fixed terms, and 
ordinarily serve out their terms, whatever the course of 
affairs may be. Differences between ministers and chambers 
do not involve the resignation of the one nor the dissolution 
of the other, any more than with us. This explains in part 
why the referendum has been fully adopted in Switzerland 
and partially in the United States, but scarcely at all 
elsewhere. 

On the other hand, three points of difference go far to 
explain the complete acceptance of referendum and initiative 
there, while here the latter is as yet unknown, and our con- 
stitutions are full of restrictions on the legislature. They 
are : 

First, that in every canton—and it was in the cantons that 
these institutions developed—there is a representative assem- 
bly of one chamber only. The check of an upper house is 
lacking except in the federal assembly. Second: The execu- 
tive veto has there no existence. The executive is always 
plural in form, recognized as subordinate to the assem- 
bly, and commonly chosen by it. The third is perhaps 
the most important, though it would not occur to any 
European, namely, that there is no power in the courts 
to control the discretion of the assembly in its interpretation 
of the constitution. The assembly is itself the only final 
interpreter in all cases. 
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Of all characteristically Swiss institutions the Landsge- 
meinde is in itself the most interesting, but it is also the one 
which cannot possibly be the object of imitation elsewhere. 
It can hardly be altogether unfamiliar to anyone, for many 
recent writers have described it and drawn attention to the 
impressiveness of this sovereign assembly of all the freemen 
of the state, meeting with simple but stately ceremonial on 
an Alpine meadow under the open sky. It is presumably of 
immemorial antiquity and no writer on the subject permits 
himself to forget to quote the words of Tacitus: de mtnortbus 
princtpes consultant, de mayoribus omnes. The earliest record 
of a Landsgemeinde dates from 1294, and since the end of 
the thirteenth century their history has been continuous, 
except for a short period under the French domination. 

Six of the petty states of the confederation still maintain 
this ancient institution, Uri, Glarus, the half-cantons of Appen- 
zell ausser- and inner-Rhoden, and the half-cantons of Ob- 
and Nidwalden. It was abolished in Schwyz and Zug in 
1849. Though the six differ considerably, any one will serve 
as an example. What follows relates, except where noted, 
to Unterwalden nid dem Wald, called more shortly Nid- 
walden. 

The Landsgemeinde meets annually on the last Sunday in 
April and may be summoned at other times by the cantonal 
council for matters beyond the competence of the latter and 
too urgent to await the annual meeting. 

The first function of the Landsgemeinde is the election of 
a number of cantonal officials; then, in its character as 
supreme legislature, there come before it: 

The acceptance or rejection of all constitutional alterations, 
laws, or other proposals brought in due form ; 

The final audit of the finances and the budget statement; 

The imposition of taxes and all loans to exceed 6,000 francs ; 

The grant of power to the cantonal council to make extra- 
ordinary expenditures or alienate public property ; and 
finally : 

The granting of cantonal citizenship. 

It may authorize the council to enact new laws or alter 
existing ones in the name of the Landsgemeinde. 
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Any citizen having the right to vote may make proposi- 
tions to be submitted to the Landsgemeinde, not, however, 
at the meeting itself. Everything to be voted upon, pro- 
posals, counter proposals, amendments, must be drawn up 
and officially published beforehand, and cannot be modified 
in the assembly. The votes are simply for adoption or rejec- 
tion. In Appenzell-ausser-Rhoden even discussion is for- 
bidden. 

It is worthy of note that, although the Landsgemeinde is 
declared the sovereign authority of the state, anyone injured 
in his private right by its action may have his remedy by 
legal process. 

Only two of these cantons, Glarus and Appenzell-inner- 
Rhoden, permit a single individual to propose alterations in 
the constitution. In the others a number varying from 50 
in Uri to 800 in Nidwalden must unite in such a demand. 

Obviously the Landsgemeinde is possible only in states of 
the smallest size and simplest conditions. In these little 
Alpine cantons there are scarcely any rich or any poor, 
nearly all citizens are of the same religion, and there is little 
diversity of occupation or of social conditions. The Swiss 
look upon these assemblies with a certain pride, the outer 
world with interest, but no one proposes them for imitation 
among more complex conditiens. 

In all of the other states of the confederation the cantonal 
council is recognized as primarily the legislative body. This 
council, which in four cantons bears the name Landrath, in 
six Kantonsrath, and in the others Grosser Rath, or the 
equivalent in the language of the canton, will be herein 
referred to as the assembly. This is a representative body, 
which, in addition to legislative functions, participates in and 
supervises the administration. The executive council, called 
in most of the cantons Regierungsrath, and hereafter referred 
to as the council, varies in size from five to eleven members. 
In most cantons it is elected by the assembly, in some 
by popular vote, and in the Landsgemeinde cantons by the 
Landsgemeinde. Ina few cases the members of the council 
are members also of the assembly, but where this is not the 
case they may attend the sessions of the latter with advisory 
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voice. The council has regularly the right of proposing 
laws, and it is commonly part of its duties to put into the 
formal shape of a statute or resolution measures originally 
presented, either in the assembly or by private initiative, in 
a more or less amorphous condition. 

In Freiburg all measures, in the Valais all but certain 
financial ones, are finally enacted or rejected by the assembly, 
the alteration of the constitution alone excepted, this being 
required by the federal constitution to be submitted to the 
people in all cases. 

In all of the other cantons the legislative power of the 
assembly is exercised subject to the referendum. 

The word comes from the old time when the confederation 
was but a league of independent states, whose representa- 
tives at the Diets could vote only as instructed by their can- 
tons, and who could consider proposals upon which they had 
no instructions only “ad referendum,” that is, to report them 
and the discussions thereon to their governments for consid- 
eration and subsequent instructions. The transition to the 
modern forms came through the cantons of the Valais and the 
Grisons, themselves formerly confederations in which the 
decisions of the central diet were subject to a similar refer- 
endum; in the former to the tithings, in the latter to the 
communes. It was not until 1854 that in the Grisons the 
vote of the people was substituted for the vote of the com- 
munes, while the other pioneer of the referendum, the Val- 
ais, after a somewhat earlier change to a modern form, fur- 
nishes a unique example of its abolition, only certain financial 
proposals, as already stated, being now subject to it, and 
in practice these are not made at all. 

In the present form of the referendum, in all cases, the 
decision is given by the majority of all citizens of the canton 
who participate in the vote, an earlier form, the so-called 
“veto,” having disappeared. 

The Referendum is either obligatory or facultative; that 
is, it is either an indispensable stage in the enactment of law, 
or it applies only in case the demand for submission of a par- 
ticular measure to popular vote is made in prescribed form 
by a stated number of citizens, or is determined upon freely 
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by the assembly itself. The two forms are about equally 
common, some cantons having both for proposals of differ- 
ent classes. The constitutions vary considerably as to what 
measures are subject tothe referendum. In general, all laws 
in the strict sense are so; many cantons add agreements with 
other states; in some few any matters which can come 
before the assembly for decision are subject to a demand 
for a popular vote. A common provision includes all laws 
and all resolutions of generally binding obligation. This 
opens a wide door for interpretation, especially when there 
is joined to it that such resolutions shall be submitted on 
demand unless declared urgent. In the federal constitution, 
officially published in three languages, the German text 
speaks of “allgemein verbindliche Bundesbeschliisse,” the 
French of “ arrétés fédéraux qui sont d'une portée générale.” 
These phrases do not exactly translate each other, and neither 
is entirely clear. The same words are used in the constitu- 
tions of several states. Two or three attempt a definition of 
the difference between a Seschluss or arrété and a law, but, as 
the definition itself is somewhat vague, and the interpretation 
thereof rests wholly with the assembly, it is clear that the 
way is open for the passage of questionable measures in the 
form of a resolution upon which no vote can be demanded. 

Where the referendum is optional, the number of signa- 
tures required to the demand varies from 500in Zug to 6,000 
in Vaud. It must be made within a time, varying from 
thirty days to six weeks, from the publication of the act, 
which naturally does not take effect until the time has 
elapsed. The assembly may also voluntarily propose a vote, 
and in a few states this may be required by less thana 
majority of the assembly. In the Landsgemeinde cantons, 
Uriand Obwalden, there is also a species of optional referen- 
dum, in that 20 or 400 citizens respectively may require refer- 
ence to the Landsgemeinde of matters otherwise in the power 
of the assembly to determine finally. 

The Finance Referendum is sometimes spoken of as a 
distinct class. It is not so, but merely a provision, and a 
very common one, that financial measures of certain kinds, 
or of certain stated importance, must be submitted to the 
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people, as for example in the Valais, when an act involves an 
expenditure of 60,000 francs, or of 20,000 francs a year for 
at least three years,and the ordinary receipts will not 
cover it. 

From the right to accept or reject any measure to the 
right to propose measures is not a long step, and in the insti- 
tution of the Initiative the latter right is secured to the 
people. It appears at first sight like an extension of the 
right of petition, but its origin is rather to be found in the 
example of the Landsgemeinde cantons. It differs, indeed, 
radically from the right of petition, a petition being addressed 
entirely to the discretion of the assembly, which may deal 
with it in any way or totally neglect it, while the initiative 
either leaves no discretion to the assembly or only a strictly 
limited and defined discretion. 

The canton of Vaud led the way in 1845 with a constitu- 
tional provision that any proposition emanating from at least 
8,000 active citizens must be submitted to the vote of the 
communal assemblies. Since then all of the other cantons 
have, one by one, followed the lead of Vaud, except Frei- 
burg, Lucerne and the Valais. 

In virtue of this right, a stated number of citizens, varying 
from a single individual in Ziirich to 12,000 in Bern, may 
propose the enactment of a new law or decree, or the repeal 
or amendment of an existing one, though in a few states the 
right is not quite so extensive. The demand is addressed to 
the assembly and may take either of two forms. In the 
more usual and the only one which most of the constitutions 
seem to anticipate, the proposition is not presented in the 
form of a statute, but couched in general terms, its elabora- 
tion being the duty of the assembly. The subsequent pro- 
cedure varies. In a few states, as in Schaffhausen, the 
assembly must at once frame an act embodying the proposal; 
if it disapprove the plan, it may also draw up a counter pro- 
posal and both are submitted to the people. In two or three 
cantons, as in rural Basel, the plan is submitted to the people 
in its original form, and only if it be approved by them does 
the assembly proceed to the elaboration of the statute. The 
usual procedure, however, is for the assembly to draw up 
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the act if it approve the proposal, otherwise to submit it in 
the original form and proceed to its elaboration only if it be 
approved by a majority of the popular vote. 

The other form of demand, expressly authorized in some 
states and tacitly in others, consists in the presentation to 
the assembly of an act already drawn up in the formal shape 
of a statute. In this case the assembly has no power to 
alter or amend, but may in general submit simultaneously a 
counter proposal. It would naturally be expected that 
where the referendum is found in the optional form a pro- 
posal originating in popular initiative need not necessarily 
be voted upon by the people, but that the assembly, if it 
approve, might enact it into law, subject of course to the 
chance of a demand for referendum. This is, however, not 
uniformly the case, several cantons requiring a popular vote 
on all measures of popular initiative, even though the refer- 
endum is not obligatory in other cases. In a few states, 
however, the assembly may enact the desired statute. 

Where the initiative takes the form of the presentation of 
a formulated statute and the referendum is obligatory, the 
supersession of the representative legislature is complete. 
Its function becomes purely automatic, and might as well be 
performed by any official. Legislation in this case is effected 
without consulting the pleasure of the assembly in the smallest 
degree. 

There is, however, an obvious method whereby the assem- 
bly can often defeat obnoxious proposals, and it has of course 
been practiced. Since any measure, to become law, must 
obtain a majority of the total vote, it is often a simple matter, 
by presenting a counter proposal, or one slightly different, 
to draw off enough votes to accomplish the defeat of the 
original proposition. Thus, when in Vaud, in 1878, the pro- 
posal was made to reduce the number of members in the 
assembly, that body, compelled to submit the proposal but 
unwilling to submit to the threatened reduction, ingeniously 
provided two plans, differing in detail, either of which 
would accomplish the desired reduction. The majority of 
the people voted for the reduction, but as this majority 
divided itself pretty evenly between the alternative plans, 
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the wily assembly had the satisfaction of seeing itself and 
the status guo maintained intact. 

It might be expected that the right of initiative would 
result in a deluge of propositions. Such is, however, far 
from being the case. Zurich is conspicuous among the can- 
tons for the number of such proposals, but even here the 
total number brought to vote during the twenty years fol- 
lowing the adoption of the constitution of 1869 was only 
twenty-two. Fifteen of these were rejected by the people. 
In Zurich alone, apart from the Landsgemeinde cantons, can 
a single citizen present a proposition, but in this case it must 
be supported by at least a third of the assembly or by 5,000 
citizens in order to be put to vote of the people. 

A curiosity of Swiss constitutional law is the power of 
ordering the dissolution of the assembly or the council or 
both by a popular vote on popular initiative. The number 
of citizens required to initiate the proposal varies from 1,000 
in Schaffhausen to 15,000 in Bern. Except in Aargau, a new 
election must be held after a dissolution, the newly-elected 
members filling out the rest of the unexpired term. 

Where the people can nullify any act of the assembly, and 
can also initiate and enact any law, regardless of its views, 
this power of dismissal is so evidently superfluous that it is 
rather to be wondered at that it remains in the constitutions 
at all. It exists in only eight states, and, with one exception, 
is not of recent introduction in any of them. The exception 
is the singular one in Ticino, where alone the power of dis- 
missal applies only to the council, and where it was first 
introduced so recently as 1892. 

The important subject of the alteration of state constitu- 
tions must be treated briefly. In all of the cantons, without 
exception, the initiative may come from the people, and in 
all they give the final sanction. Commonly, but not always, 
the number of citizens who may initiate a revision is the same 
as for an ordinary law. The maximum is 15,000, in Bern. 
Two cantons require a periodical vote on revision, rural 
Basel once in twelve years, Geneva once in fifteen. The 
distinction between amendment and revision is often not 
made clear, the former always being called partial, the latter 
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total revision. Ordinarily the question first voted upon is, 
shall there be a revision of the constitution? and, if this is 
decided affirmatively, the revised constitution or the amended 
articles are voted upon for acceptance or rejection at a later 
date. In some states the revision is made by the assembly, 
in others, by a constitutional convention, while in a number, 
together with the preliminary question of revision, the people 
vote also on the question of whether assembly or convention 
shall revise. The assembly is dissolved and a new one 
elected after every revision in Thurgau and Schaffhausen, 
and also in Lucerne, Zug and Solothurn when the revision 
is begun by popular initiative. Three of these states even 
go to the absurd extreme of vacating every official position 
in the state, Schaffhausen, however, mercifully exempting 
clergy and teachers from the operation of this clean sweep. 

Amendment or revision is easy and correspondingly fre- 
quent. Since the publication of the official collection of all 
constitutions in force, January Ist, 1880, nine cantons have 
adopted new ones, and most of the others have made more 
or less extensive alterations. It is, therefore, difficult for a 
foreign student to feel confident that his knowledge of the 
subject is up to date. 

Historically and logically the cantons precede the confed- 
eration, and both referendum and initiative originated in the 
cantons, and have been there more fully developed than in 
the federal constitution, though it is naturally the latter 
which has attracted most attention outside of Switzerland. 

Prior to the present constitution of 1874, neither referen- 
dum nor initiative existed in federal matters, except that the 
constitution itself, or alterations therein, required the sanction 
of the people and the cantons. Under the present constitu- 
tion the right of initiative exists for changes in the constitu- 
tion, and a facultative referendum for all federal laws. 

A proposal to revise the constitution, if made by either 
house of the federal assembly, the other refusing its concur- 
rence, or if made by 50,000 citizens, must be submitted to 
the people, the question being simply: Shall the constitu- 
tion be revised? If the vote is affirmative, the assembly is 
dissolved and a new one elected, which proceeds with the 
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revision. If, however, the initiative is in the assembly itself, 
and both houses agree, they proceed as with ordinary legis- 
lation, subject, of course, to final popular sanction. 

Before 1891 the preliminary question was always revision, 
pure and simple. No distinction was made between a proposal 
to wholly recast the instrument and the most trifling amend- 
ment, nor could the popular initiative take the form of pro. 


posing any particular change. An amendment of 1891 
authorized a demand for partial revision, that is to say, 
amendment. Fifty thousand citizens may now demand 


either total revision or any alteration, and, in the latter case, 
may present their proposition in general terms, or submit the 
proposed article in formal shape. When the assembly disap- 
proves of the proposal, it may present for simultaneous vote 
an alternative proposal, or a recommendation for the rejection 
of the plan. 

In all cases, the final taking effect of an amendment is 
determined by its acceptance by a majority of all citizens 
taking part in the vote,and also a majority of the cantons, 
the vote of the people of a canton being taken as the vote of 
the canton, and the so-called half-cantons being counted as 
casting each one-half of a vote. 

Like the initiative in constitutional matters, the facultative 
referendum for all other federal laws was introduced by the 
constitut'on of 1874. According to Article 89, federal laws 
must be submitted to the vote of the people if the demand 
is made by 30,000 citizens having the right to vote, or by 
eight cantons. The same is true, as already noted, with 
respect to resolutions of generally obligatory character, 
unless declared urgent by the assembly. In practice the 
demand for referendum is never made by the cantons. 
The difficulties of procedure make this provision a dead 
letter. 

The demand must be made within ninety days from the 
official publication of the act. The vote is determined by 
valid ballots cast, without reference to the number voting, 
nor to the vote in the several cantons. It has, in fact, hap- 
pened in several instances, that a law has been approved and 
put in force, though the peoples of a majority of the cantons 
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voted adversely, which would have defeated the proposal 
had it been for a modification of the constitution. 

The subject of the practical working of these institutions 
is much more interesting than the dry details of constitu- 
tional law, but unfortunately it is more difficult to give any 
definite information on this matter. Opinion remains divided 
in Switzerland itself, alter trial nearly as much as before 
trial, as to whether the results are admirable or the reverse. 
Only a few points are clear, one of which is that, as regards 
law-making, at least, the referendum is rather a conservative 
institution than otherwise; and another is that the quantity 
of law-making is thereby diminished, which in itself is 
no small gain. It is not an uncommon thing for a 
Swiss canton to escape the addition of a single act to 
the statute book in the course of a year, although none 
think it necessary to prevent their legislators meeting annu- 
ally or oftener. During the twenty-one years, from the 
adoption of the federal constitution to the end of 1894, 
thirty-one measures have been put to vote of the whole 
people.’ Of these, thirteen have been accepted, eighteen 
rejected. Of the thirty-one, twelve were proposals for 
amendment of the constitution, and of these seven were 
accepted; so that of laws for which the referendum was 
demanded just over two-thirds were rejected. 

Some of these votes are without especial interest, but 
others are instructive. Thus several, especially of the earlier 
ones, indicate a strong states-rights feeling and a willingness 
to minimize the federal power. This is always observable 
in the Catholic cantons and in those where Romance lan- 
guages are spoken. So with respect to two laws for the 
unification of the rules governing the suffrage and the politi- 
ical rights of citizens, both rejected by the people; and a 
proposal to amend the constitution by striking out the pro- 
hibition of the death penalty, which was carried, less on 
account of a desire to reintroduce capital punishment as of a 
desire to allow the cantons to do as they pleased in the matter. 
A later proposal to allow of the transfer of criminal cases from 
cantonal courts to the federal tribunal when, in consequence 


' Possibly some recent ones have escaped my notice. 
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of political agitation, confidence in the independence or impar- 
tiality of the cantonal courts is shaken, was defeated by a large 
majority. Sometimes the result has evidently been determined 
by other considerations than the merits of the law itself. Thus 
between 1879 and 1885 eight proposals were voted upon, and 
all were rejected, though one or two at least were pretty 
certainly not defeated on their own demerits, the principal 
reasons being general dissatisfaction with the assembly and 
the unpopularity of certain measures which helped to 
drag down unoffending ones, submitted at the same time. 
Occasionally, an act which has been once or twice rejected 
has been finally accepted with slight modification, or, as in 
the case of the law concerning the tax on those exempted 
from military service, even allowed to become law without 
demand made for referendum. 

A proposal voted upon in 1880 illustrates the working of 
the old rule restricting the popular initiative to the question 
of revision of the constitution. The demand actually pre- 
sented was that Art. 39 should be amended so as to give to 
the confederation the monopoly of issuing bank-notes. This 
demand was, however, declared inadmissible, and the only 
question put to vote was, Shall the constitution be revised ? 
Nevertheless the voters understood themselves to be voting 
on the question of the bank-note monopoly, although the 
assembly would not have been bound by an affirmative vote 
to revise in that particular way. This case also illustrates 
the likelihood of a change of opinion, for while it was 
rejected by more than two to one, the same proposal was 
carried eleven years later by a considerable majority. The 
second time, however, the question was presented as a 
definite proposition. 

Several recent votes are particularly worth notice for 
various reasons. 

In 1891 a proposal that the confederation should purchase 
the central railway was voted down by an enormous majority. 
Mr. Welti, then president of the confederation, and at the 
same time minister of posts and railways, who had actively 
pushed the proposed purchase, resigned in consequence of 
its defeat. Prior to this no minister had considered an 
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adverse vote as involving his retirement, the parliamentary 
system being as unknown in Switzerland as here. If this 
example were to become a precedent, which, however, seems 
unlikely, it might involve changes in Swiss political practice 
of far-reaching consequences. 

A proposal for constitutional amendment made in 1893 is 
interesting in two ways. Since the popular initiative is 
restricted to changes in the constitution, the natural result 
has followed of enactment into the constitution of law which 
is not at all constitutional in character. The proposition in 
this instance was for an amendinent prohibiting the slaughter 
of cattle for food according to the Jewish ritual. In spite 
of the disapproval of the federal assembly, the measure, 
which was dictated by race hatred rather than by any senti- 
ment of humanity, was carried by a majority of over 70,000. 

Two votes passed in 1894 were more creditable to the 
Swiss people. The first was ona proposal, also from popular 
initiative, that there should be distributed to the cantons 
from the federal treasury out of the customs receipts a sum 
equal to two francs per inhabitant. The object of the plan 
was to weaken the central government, but it was too 
extreme for even Swiss particularism, and was defeated by 
more than 200,000 majority. The second proposal, also a 
product of popular initiative, originating with the socialists, 
demanded the addition to the constitution of a guarantee of 
sufficiently remunerated labor to every Swiss citizen. The 
exaggerated fears of its opponents proved groundless, for 
the scheme was rejected by the enormous majority of over 
230,000, and for the first time in the history of the referendum 
not one canton voted in favor of the proposal. 

Where the referendum is obligatory for all laws, the pro- 
portion of rejections is of course smaller than where it is 
facultative, but it is sufficiently large to prove how reala 
check it is on the assembly. Of the 131 measures relating 
to cantonal affairs which were voted on in Zurich during 
the twenty years following the adoption of the constitution 
of 1869, eighty-nine were accepted and forty-two were 
rejected by the people. 
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A question of much importance is how large a proportion 
of the people take their civic duties seriously enough to 
vote on the questions submitted to them. The number of 
course varies with the varying amount of popular interest 
in particular measures, but on the average it is for the con- 
federation about sixty per cent. of the whole number of 
citizens entitled to vote. In Zurich, during the twenty 
years just mentioned, the number of valid ballots cast aver- 
aged almost exactly sixty-three per cent. of the whole num- 
ber of voters. Obviously the decision is commonly given by 
a minority of the whole electorate. These percentages are, 
however, larger than they would be if every voter were free 
to abstain. Many cantons declare voting a duty, and some 
back up the declaration by fining those who fail in this duty. 
In Zurich this is regulated by the communes, so that some 
of the citizens are free to remain away from the polls, while 
others abstain at their peril. One result of the compulsory 
law is seen in the large proportion of blank ballots cast. In 
Zurich it is often the case that more than twenty per cent., 
and sometimes more than thirty per cent., of the ballots are 
blank. 

Napoleon I. made a characteristic use of the reluctant 
voters. The constitution of 1802, which he pressed upon 
the not too eager Swiss, was submitted for acceptance or 
rejection to the vote of the people. In round numbers 
72,000 voted for acceptance, 92,000 for rejection. Plebiscites 
under the Bonapartes, however, always gave the proper 
result. On the principle that silence gives consent, the 
167,000 citizens who had abstained from voting were added 
to the affirmative side, and the new constitution began its 
brief career with a very satisfactory majority. 

E. V. RAYNOLDs. 
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THE FRENCH REVOLUTION; THE WORK OF THE 
COMMITTEES OF LEGISLATION AND PUBLIC 
INSTRUCTION IN THE CONVENTION. 


HE National Convention, after a year’s experience of 

the impossibility of directly governing revolutionary 
France, completed the devolution of its executive authority 
to the Committee of Public Safety in September, 1793, and, 
being thus freed from the necessity of supervising adminis- 
trative details, was enabled to devote its time to its proper 
work of legislation. The task before it was of enormous 
difficulty. It had to build a new democratic France on the 
ruins of the France of the old régime. The constructive 
work which it effected is of the utmost importance. Some 
of its creations, such as the Republican Calendar, were not 
imperatively needed, and, therefore, have not lived; but 
others, such as the new table of measures and weights, sup- 
plied a long-felt want, and have not only existed to the 
present day, but have been adopted in other countries. 
Some of the best of its work, especially in legal and edu- 
cational reform, was afterwards adopted by Napoleon, who 
has monopolized much of the credit really due to the states- 
men of the Convention. 

The constructive work of the Convention was mainly 
carried out by the special committees of the Convention. 
The committees, which were nominated after the meeting 
ot the Convention, were considerably altered by the time 
of the Reign of Terror. In the original committees the 
Girondins held prominent places, and some of their leaders 
were conspicuous as chairmen and secretaries. But as a 
party the Girondins were not conspicuous for practical abi- 
lity, and the most useful work of the committees was done 
after their expulsion fromthe Convention. Before the Reign 
of Terror the members of the Convention were so much 
occupied by bitter political struggles that the committees 
had not time to fulfill their special duties. But after it 


commenced, the deputies who preferred legislative to execu- 
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tive work had plenty of leisure to follow their inclinations. 
The necessity for avoiding politics after the government of 
France had been confided to the Great Committees drove 
deputies who did not care to go on mission to frequent their 
special committees the more assiduously. Whether it was 
from motives of patriotism or from fear for their own lives, 
some of the ablest deputies in the Convention, such as 
Grégoire, Sieyés, and Merlin of Douai, now withdrew from 
active political life, and deliberately refrained from criticizing 
the Great Committees of government. But they were not 
idle, as the record of the labors of the special committees 
on which they served plainly shows. 

The men who formed the committees which labored 
during the Reign of Terror were most of them deputies of 
the Marsh, assisted by the rank and file of the Mountain, 
Many of the latter, however, were often on mission in the 
provinces, so that the work fell mainly on the deputies of 
the Marsh. Without elaborately analyzing the constitution 
of the committees, it is worth noting that several of the 
statesmen who were to rule France after the overthrow of 
Robespierre, under the name of the Thermidorians, proved 
their ability as members of committees during the Terror. 
For instance, Cambacérés, Berlier, Guyton-Morveau, Mathieu, 
Merlin of Douai, and Treilhard were members of the Legis- 
lative Committee; Dubois-Crancé of the Military Com- 
mittee; Cambon, Mallarmé, and Thuriot of the Financial 
Committee; Fourcroy and Grégoire of the Committee of 
Public Instruction; Courtois of the Committee for Peti- 
tions; Charles Delacroix of the Committee of Alienation and 
Domains; Eschasseriaux and Richard of the Committee for 
the Examination and Payment of Accounts; and Barras and 
Fouché served on the Naval and Colonial Committee. These 
names, which occur frequently in the later history of the 
Revolution, show that it was by no means the least able of 
the deputies in the Convention who practically retired from 
active politics during the Reign of Terror. 

Ot the different committees three stand out from the rest 
on account of the permanent and valuable constructive work 
which they did. These three are the Legislative Committee, 
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the Committee for Public Instruction, and the Agricultural 
and Commercial Committee. 

Of the three the most important was the Legislative 
Committee. On the bases that it drew up were afterwards 
constructed the famous Civil and Penal Codes of which the 
glory has generally been monopolized by Napoleon. It has 
been too much the custom to praise Napoleon and his four 
learned and distinguished assistants, Portalis, Tronchet, 
Bigot de Preameneu and Maleville, as if they were the 
great innovators who alone revolutionized the law of France 
and led the way to codification in the rest of Europe. It is 
worthy of note that none of the four jurists selected by 
Napoleon had been members of the Convention; Tronchet 
had sat in the Constituent Assembly, Bigot in the Legislative 
Assembly, Portalis and Maleville in the Council of Ancients, 
but none of them in the greatest of the assemblies of the 
Revolution. This seems to have been an intentional slight 
on the surviving members of the Legislative Committee of 
the Convention. Napoleon, indeed, had no affection for 
stalwart republicans and did not wish to appear to borrow 
from them. Yet a careful comparison between the codes 
which bear Napoleon's name and the projects of legal reform 
drawn up by the jurists of the Convention shows how deeply 
Napoleon’s commissioners were indebted to their predeces- 
sors of the Reign of Terror. It may be doubted whether 
the existing French codes would have ever taken their 
present shape at all, and it is quite certain that it would 
have taken many more years to draw them up, had not the 
Legislative Committee of the Convention broken the ground 
and prepared the way. 

Two men, Cambacérés and Merlin of Douai, stand out 
markedly among the members of the Legislative Committee 
of the Convention. To them was referred the question of 
the possibility of drawing up any code or codes of law. One 
of them brought forward the scheme of a civil code; the 
other of a penal code. 

Throughout the summer of 1793 Cambacérés devoted him- 
self to his work in the Legislative Committee, and on Aug. to 
he read a long and learned report on the classification of 
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civil laws and their codification. This report cleared the 
way for the great work which has given Cambacérés his 
lasting fame. It is of a general nature, treating of the 
essential principles of law and of the simplest way to draw 
upacode. It is philosophical and juridical rather than legal, 
and remains to this day one of the most important essays on 
the subject. On August 18 Cambacérés brought forward 
his project of acivil code. This demanded different qualities 
to the Report on Codification. Whereas the latter treated 
of general principles, a projected code implied a practical 
knowledge of law. Cambacérés was a learned lawyer; he 
was trained in a province where the Roman law was fol- 
lowed, and in his scheme he frankly copied much of the 
arrangement and many of the principles of the received 
Roman codes. Though theoretically this was the best pos- 
sible method of proceeding, it aroused much opposition from 
the lawyers of the northern provinces of France, who had 
been nurtured on feudal and common law, for the jealousy 
which existed against the magistrates, barristers and law- 
yers of every degree who belonged to what was roughly 
called the pays du drott écrit was very keen. The lawyers 
of the north declared that the project of Cambacérés was 
modelled on the law he had chiefly studied and was an 
attempt to extend the Drott écrit over the whole of France. 
There was some justification for this complaint ; the consid- 
eration of the project was postponed, and Cambacérés spent 
the months of the Reign of Terror in compiling, with the 
help of certain colleagues on the Legislative Committee, a 
fresh code, based more upon general principles than upon 
the Roman law. This project was brought before the con- 
vention just before the close of its session, but did not 
become law, owing tothe pressure of political business and the 
persistent hostility of certain lawyers of the northern school. 
This was the project which was taken up by Napoleon as 
First Consul when Cambacérés held the office of Second 
Consul, and was eventually promulgated, with certain altera- 
tions and additions, as the Civil Code in 1804. A study of 
the reports and projects of Cambacérés shows him to have 
been a profound jurist, thoroughly versed in the general 
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principles of law and well acquainted with the Roman codes 
and the glosses upon them. He was not a great reformer or 
innovator; he possessed rather the power of codifying and 
simplifying. His name must ever rank among the greatest 
codifiers of the modern world, but there have been lawyers 
possessing a wider acquaintance with different bodies of law 
and more skilled in adapting legal principles to the actual 
demands of modern times. 

Merlin of Douai’ was to some extent the complement of 
Cambacérés. He too was a profound jurist, but he had 
been trained in the common and feudal law which prevailed 
in the north of France, and was therefore more able to 
apply new principles to existing conditions and a more 
courageous reformer and innovator than Cambacérés. 

After the establishment of the Reign of Terror, Merlin, 
like Cambacérés, buried himself in the Legislative Com- 
mittee. He undertook the task of drawing up a new penal 
code. Like the civil code of Cambacérés, it was not accepted 
by the Convention owing to want of time for its thorough 
discussion, but it formed the basis of Napoleon’s Penal Code. 
Merlin’s code was thorvuughly modern in its conceptions. 
It abolished all brutal and degrading penalties, and regarded 
punishment as an act for the preservation of society and not 
of revenge. Where Napoleon’s code differed from it, it 
differed for the worse, for Napoleon reéstablished confisca- 
tion of property, branding, and perpetual imprisonment, 
which Merlin had abolished. From one point of view the 
work of Merlin is far superior to that of Cambacérés. It 
argued a singular enlightenment and humanity in sharp 
contrast to the barbarous laws which had previously pre- 
vailed in France, and which existed for some time longer 
over the rest of Europe; but from another point of view it 
must be remembered that Merlin’s task was easier than that 
of Cambacérés, for he was able to draw on the generally 
accepted principles of justice and humanity and had not to 
attempt to harmonize widely differing systems of law. There 
is a curious difference, together with a marked resemblance, 


'The best biography of Merlin is that by Mignet in Vol. i. of his Motices et 
Portraits. 
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between Merlin and Cambacérés; the framer of the civil 
code was atypical southerner and a descendant of an old : 
‘ family of legal nobility, while the framer of the penal code | 

was a typical northerner and the son of a roturier. Both 
kept in the background during the Reign of Terror; both 

’ came to the front.after the death of Robespierre; both 
served Napoleon and accepted titles from him. Both used 





their legal knowledge for the establishment of the Terror— 


4 . i oa 8 . 
Cambacérés in declaring all who took any part in open oppo- 
4; sition to the Convention outlaws and liable to the penalty of 
: death on identification, and Merlin of Douai in framing the / 
i" Law of the Suspects. 
But it must be remembered that these two men were 


| actively helped by many other distinguished lawyers. Garran 
' de Coulon, for instance, was for a long time President of the 
j Committee; and Berlier, Mailhe, Pons de Verdun, Treilhard 
and Durand-Maillane worked hard upon it during different 
i stages of its existence. Some of the most distinguished 
Girondins, notably Guadet and Vergniaud, served upon it, 
y while Lanjuinais was twice a member, both before and after 
| his proscription. Among the leaders of the Mountain, who 
HE formed for a time a part of it, were Robespierre, Barére, 
1 j Couthon and Vadier, and among the Dantonists may be 
| noted Lacroix and Fabre d’ Eglantine. The codperation of 
members of so many different parties and sections shows 
; how earnest was the desire on all sides of the Convention to 
draw up new and simple laws for France. 
bi In truth, one of the most important duties that fell to the 
Convention was that of building up a great French State out 
) of a collection of provinces, and in nothing was the provin- 
hh cialism of the old Royal France so marked as in its legal 
Mi arrangements. Voltaire remarked, that in a ride through 
Ww France the traveller came under a new jurisdiction whenever 
he changed his horse. Each jurisdiction, as represented by 
) its separate parlements and special courts, each with a sep- 


bi | arate bar, different laws and varying procedure, proudly 
1 " maintained its independence. The kings of France attempted 
i} to overthrow this independence in vain; it was reserved for 
ita the Revolution to sweep it away and thus to unify France. 
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Had the different laws administered all been good, their 
difference would not have so much mattered, but they 
rivaled each other in barbarity in criminal matters and in 
complicated chicanery in civil matters. The droit coutumter 
varied in the northern Provinces and the drott écrit was vari- 
ously administered in the southern Provinces. There was 
no simplicity in the old French law, no finality in the old 
French legal procedure,and one of the greatest benefits 
France owes to the Revolution is the improved and enviable 
legal system which now prevails. 

It is not just to attribute the entirety of this great and 
sweeping reform to the Convention. Both the Constituent 
and the Legislative Assembly had seen the necessity for 
legal reform and had taken some steps towards it. Dr. Guil- 
lotin, for instance, had persuaded the Constituent Assembly 
on Dec. 1, 1789, to abolish all barbarous methods of exe- 
cuting criminals, and to substitute for breaking on the wheel 
a painless method of decapitation. The machine which he 
advocated, and which bears his name, the guillotine, was 
originally proposed in mercy to condemned criminals, and 
was accepted from that belief. The Convention did not 
definitely promulgate the new codes ; that glory was reserved 
for the general who overthrew the French Republic; but 
it was the Legislative Committee of the Convention which 
laid the bases for the codes, and laid them during the 
very height of the Reignof Terror. The discussion of the 
projected codes of Merlin and Cambacérés formed only a 
part of the work of the Legislative Committee. Innumer- 
able other points were referred to it: it had to supervise the 
existing legal tribunals,’ and see that the laws were carried 
out, and it had to put the resolutions of the Convention into 
legal form. All this work was done quietly, promptly and 
efficiently. But it was the clear understanding of the need for 
simple and logical codes of law which gives the Committee 
its unique distinction. To few countries has it been given to 
revolutionize their whole legal system while at war with 
enemies on every side, and the Convention deserves credit 


'For instance, see Schmidt, 7aéleaux de la Révolution Francaise, Vol. ii, pp. 
136, 137. 
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for its steady adherence to the advancement of legal reform. 
The spirit which inspired the projected codes is best expressed 
by the great financier, Cambon, a few days after the accept- 
ance of the Constitution of 1793. ‘‘ We have political laws,” 
said Cambon, on July 13, 1793, “‘ but in addition to political 
laws there must be civil laws; your Legislative Committee 
has hitherto done nothing on this point. I demand that a 
commission of five members be chosen in the Legislative 
Committee to present us with a project of a civil code; not 
unintelligible rubbish in pedantic legal form, but a code 
simple and clear as the Act of the Constitution.”’ This 
proposition of Cambon led to the scheme of a civil code 
brought forward by Cambacérés, on Aug. 10, 1793, and 
stimulated the whole Legislative Committee to pursue its 
labors. - 

In legal procedure the Convention preserved all the 
arrangements made by the Constituent Assembly, and elected 
judges were maintained as best suited to carry out the theory 
of democracy. These elected judges had not always given 
satisfaction politically, and Danton inveighed against them 
on September 22, 1792,as generally chosen from the ranks 
of legal pettifoggers,* but they appear to have done their 
duty entirely to the satisfaction of the people, and the prin- 
ciple of elected tribunals was maintained by the Consti- 
tution of 1793. But an important distinction was preserved 
between civil and criminal matters. Articles 96 and 97 of 
this Constitution were simple and direct upon the treat- 
ment of criminals. Article 96: “ No citizen can be sent for 
trial except upon an accusation laid before the jury, or 
decreed by the Legislative Body. The accused shall have 
counsel, selected by themselves, or named ofhcially. The 
trial shall be public. Both facts and intentions shall be 
decided by a jury. Sentence shall be passed by a criminal 
tribunal.” Article 97: “ The criminal judges shall be elected 
every year by the electoral assemblies.” With these regula- 
tions must be coupled Articles 13-15 of the Declaration of 
the Rights of Man, prefixed to the Constitution of 1793. 


1 Stephens’ Orators of the French Revolution, Vol. i, p. 503. 


*Ibid., Vol ii, pp. 172-175. 




















1895 | The French Revolution. 313 
Article 13: “Since every man is presumed to be innocent 
until he is found guilty, if it is considered indispensable to 
arrest anyone on suspicion, all rigour, which is not rendered 
necessary for the security of his person, shall be severely 
forbidden by the law.” Article 14: “No one shall be tried 
or punished, except after having been heard in his defence, 
or legally summoned, and then only under a law which shall 
have been passed previous to his offence. The law, which 
would punish offences committed before it was in operation, 
would be tyrannical: the retrospective effect given to the 
law would be a crime.” Article 15: ‘The law can only 
prescribe punishments which are strictly and evidently 
necessary; punishments ought to be proportionate to the 
offence and useful to society.” No sentiments can be more 
laudable than these in the Constitution of 1793, and they 
truly expressed the real feelings of the majority of the Con- 
vention with regard to the government of the country in 
time of peace. In one most important point the Convention 
exactly followed the example of the Constituent Assembly, 
for it directed the employment of a jury in all criminal cases, 
thus affirming the principle sanctioned by the Constituent 
Assembly on April 29, 1790. 

In another respect the Convention followed the example 
of the Constituent Assembly by rejecting the employment of 
juries in civil suits... Condorcet, in his plan of a constitution, 
proposed that elected jurors should be employed in civil as 
wellas in criminal cases. But the Constitution of 1793 fell 
back on the doctrine of the Constituent Assembly. It was 
decreed in Articles 85 to 95 of the Constitution of 1793, that 
civil disputes should be decided by elected justices of the 
peace and public arbitrators, who were to do justice in public 
and without expense, and who were to be judges both of the 
fact and of the law. Cambacérés ably opposed this con- 
fusion between questions of law and fact, and advocated the 
employment of a jury to discover the truth of the facts. 
The report of the Legislative Committee was opposed by, 
among others, Thuriot, Hérault de Sechelles, Couthon and 


‘On the question of the institution of the jury in civil matters, see an article 
by the late J. C. Colfavru, in the Révolution Francaise, Vol. i, pp. 449-477. 
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Robespierre. These statesmen all argued that it was not 
possible to separate questions of law from questions of fact, 
and they won the day. The use of a jury in civil suits did 
not become the rule in France until after the proclamation 
of the Empire. Cambacérés found in the objections used 
against him powertul arguments for the completion of a 
code. He showed that when once a code had been drawn 
up and made law, legal questions would present no diffi- 
culties, and he therefore urged on the immediate completion 
of a simple body of law in the form of a code. The Con- 
vention, likewise, ardently desired the completion of this 
task, but they were incredulous when Cambacérés asserted 
that it need not be the work of more than a few months. 
Nevertheless, the Constitution of 1793 consecrated the prin- 
ciple, for Article 85 says: “The code of civil and criminal 
laws is one and uniform for the whole of the Republic.” 

The next most busy committee to those of Public Safety 
and General Security was the Committee of Public Instruc- 
tion. The founders of the first French Republic perceived 
that the only method by which the prosperity of France and 
the stability of the new government could be maintained 
was by the creation of a regular system of national educa- 
tion.’ To all intents and purposes the Convention had to 
create a system of national education to take the place of 
the schools managed by ecclesiastics, which had disappeared. 
The statesmen of the Convention understood their duty, and 
Cambon expressed their views when, on July 13, 1793, he 
declared: “ It is imperative that we should occupy ourselves 
with the question of public instruction. . . ... Such a work 
would be the cannon of position which you should offer to 
your critics.” ? 

1On the treatment of educational questions during the Revolution, see, 
among other works, Z’/nstruction Publique en France pendant la Révolution, by 
Célestin Hippeau, 2 vols., 1881-1883, of which the first volume contains the most 
important Reports on the subject, and the second a summary of the debate in 
the Convention ; /ustruction Publique et la Révolution, by Albert Duruy, 1882; 
L’Ecole sous la Révolution Francaise, by Victor Pierre, 1881; L’Zecole de 
Village pendant la Révolution Francatse, by A. Babeau, 1881, and L’/nstruction 


Primaire en France avant la Révolution,and La Question d’ Enseignement en 
1789, d'aprés les Cahiers, by the Abbé E. Allain, 1881 and 1886, 


* Stephens’ Ovators of the French Revolution, Vol. i, p. 503. 
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The first decree of the Convention with regard to educa- 
tion was passed on Dec. 12, 1792, on the motion of Chenier, 
and simply declared that ‘ primary schools shall form the 
first degree of instruction, and in them shall be taught all 
the knowledge rigorously necessary for all citizens.” The 
month of December, which is politically notable for the 
debates that led to the trial of the King, was that in which 
the Committee of Public Instruction showed its first spell of 
activity. On Dec. 18 Lanthenas read an elaborate report, in 
which he argued that the whole system of national educa- 
tion must be discussed and laid down before any steps were 
taken with regard to the primary schools. A long discussion 
took place upon this report, which was interrupted in char- 
acteristic fashion by Marat, who said: “ However brilliant 
may be the speeches delivered on this subject, they should 
yield place to more urgent interests. It seems to me that 
you are like a general who amuses himself in planting trees 
with the idea of feeding his soldiers who are dying of hunger 
on their fruit.” On Dec. 20 Romme propounded an elabo- 
rate general scheme’ based upon that which Condorcet 
had reported to the Legislative Assembly, but the trial of 
the King, which succeeded, temporarily adjourned the dis- 
cussion of educational questions. During the internecine 
struggle between the Girondins and the Mountain, various 
points of general interest to education were discussed, and 
on May 30, 1793, the day before the coup d'état which led to 
the expulsion of the Girondin leaders, Barére carried a 
decree creating primary schools throughout France. The 
reason why Barére’s name is found attached to this important 
act of legislation is that the first Committee of Public Safety 
had taken charge of the matter, and, seeing its urgency, 
reduced the elaborate schemes of the Committee of Public 
Instruction to a definite and essential resolution. 

On June 3, after the overthrow of the Girondins, some of 
the committees of the Convention were renewed, and among 
them the Committee of Public Instruction. New men came 
to the front, and new ideas were propounded. The first 


‘Printed in Hippeau, ZL’ Justruction Publigue en France pendant la Révolution, 
Vol. i, pp. 302-342. 
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reporter who appeared in the tribune was Lakanal, a former 
priest and professor at the college of Bourges, who on June 
26 argued that primary instruction alone should be given at 
the expense of the State, while secondary, higher and special 
education should be left to private enterprise. It was com- 
monly reported that Sieyés was the real author of this idea, 
and Hassenfratz, a well known mineralogist and future pro- 
fessor, made use of this in an attack upon Lakanal’s scheme. 
“You must know,” he said, “that Lakanal is not the author 
of this project; its father is the priest Sieyés, whose perfidy 
you know. This man has conducted himself with constant 
duplicity; he plays at loving liberty while he is infected with 
aristocracy. ....... It is a new mountain of aristocracy 
that Sieyés wishes to build up in imitation of the Sorbonne, 
in order that he may direct public opinion as he wishes.” 
This attack shows both how careful Sieyés had to be to save 
his life and also the tone of the opposition made to Lakanal’s 
scheme. Since the plan was supported by the majority of 
the Committee of Public Instruction, a successful effort was 
made by its opponents to set aside the committee. Lakanal’s 
project was practically rejected, and a special commission of 
six members, including Robespierre, and Léonard Bourdon 
was appointed to propose a new scheme on democratic lines. 
They based their ideas upon a plan that had been found 
among the papers of Lepeletier de Saint-Fargeau, which was 
twice read to the Convention at length by Robespierre on 
July 13 and 29. Lepeletier suggested that all children of all 
classes of society should be taken from their parents and 
educated, clothed and nourished alike from the age of 7 to 
14 in buildings called Houses of Equality. Léonard Bourdon, 
the reporter of the Commission of Six, dared not accept this 
scheme in its entirety, but proposed that boys should be 
educated in common at the cost of the Republic only if the 
parents wished it. The discussion of this question continued 
at intervals until Aug. 13, when it was resolved that such 
establishments should be formed to which parents might be 
allowed, but should not be compelled to send their sons. This 
was the view advocated by Danton and finally accepted by the 
Convention. It is instructive to observe that these important 
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discussions took place in the months of July and August, 
1793, when the Republic was hard pressed by foreign invaders 
and internal insurrections. The next step was taken on the 
initiative of a petition presented by the authorities and the 
popular societies of Paris on September 15. This petition 
demanded the immediate organization by the State of sec- 
ondary and higher education. The petition was agreed to, 
and the Commission of Six, which by the addition of Guyton- 
Morveau, Petit and Romme had become the Commission of 
Nine, was ordered to put this principle into practical shape. 
Romme acted as reporter, and on his motion a series of 
decrees were passed on 30 Vendémiaire and 5, 7 and g 
Brumaire (Oct. 21, 26, 28 and 30), which placed the entire 
system of education in the hands of the State. All private 
schools, all schools of law, theology, etc., under whatever 
name they existed, were suppressed, and it was decreed that 
no one, male or female, who was of noble birth or bound by 
any religious vow, could be appointed a teacher in any 
school, from the lowest to the highest. 

The propositions of Romme were carried and the Com- 
mission of Nine was dissolved. Meanwhile a new Committee 
of Public Instruction had been elected in October, 1793. It 
contained only four members of the original committee, 
Arbogast, David, Mathieu and Romme; the name of Sieyés, 
who had served on the second committee, was conspicuous 
by its absence, while Lakanal was absent from the Convention 
on mission; but among the new members were some men of 
great ability, such as Fourcroy, the chemist, who had suc- 
ceeded Marat as deputy for Paris, Guyton-Morveau, another 
man of science, and three constitutional bishops, Grégoire, 
Gay-Vernon and Thomas Lindet. The new committee soon 
expressed its strong objection to Romme’s scheme of educa- 
tion. Fourcroy, in particular, declaimed against forming a 
powerful educational hierarchy paid by the State. It seemed 
to him that such a body of teachers would have too great a 
power in their hands, and would tend to become eventually 
as dangerous a body as the priests. These arguments were 
supported by many other deputies and convinced the Conven- 
tion. A counter project was brought forward by Bouquier, 
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as reporter for the new Committee of Public Instruction, on 
22 Frimaire, Year II (Dec. 12, 1793). In this report it was 
argued that teaching should be a free profession, and that 
there should be no official body of teachers. This was at 
once agreed to, and primary schools all over France were 
ordered to be established, to which masters and mistresses 
should be appointed by the local authorities. Out of the 
discussion which took place at this time arose the sanction 
by the Convention of the principle of compulsory education. 
The original text of the decree read that parents or guar- 
dians might send their children or wards to primary schools. 
Charlier moved an amendment that they should be obliged 
to send them. Thibaudeau opposed the amendment, but 
Danton supported it, and it was accepted by the Convention. 
On 24 Germinal, Year II (April 13, 1794), Bouquier read a 
second report, completing the first and permitting the 
organization of secondary schools on the same lines. But 
it was decreed, as Lakanal had originally proposed, that 
secondary instruction should not be given gratuitously. In 
Bouquier’s own words, “The Republic only owes to its 
children free instruction in those departments of knowledge 
which are necessary to them in order to exercise the rights 
and fulfill the duties of a citizen.” Bouquier’s arrangement 
remained in force until the later days of the Convention, 
when a new series of debates led to a different arrangement. 

From this sketch of the history of the progress towards a 
system of national education in France, it will be observed 
that the Convention often changed its mind. To one point, 
however, it remained constant, that the provision of primary 
education was a duty which must be undertaken by the state. 
The extreme idea of primary education in common was 
rejected, but free and compulsory education was heartily 
adopted and remained the law in France throughout the 
existence of the first Republic. 

It will have been noted that, while the duty of the state 
with regard to primary education was generally recognized, 
the treatment of secondary education caused much dissen- 
sion. It was finally agreed on 24 Germinal (April 13, 1794) 
that it should not be gratuitous, but power was given to 
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local authorities to pay for poor pupils who seemed likely to 
profit by a more thorough education. 

The Convention was too much occupied with legislating 
about primary education to reorganize the system of higher 
education, but for professional and technical instruction the 
Convention did much. Among other institutions it founded, 
during the Reign of Terror, the famous Polytechnic School. 
There had been a school of civil engineering called the 
“Ecole des Ponts et Chaussées” at Paris, but the instruction 
given by it had been insufficient, the pupils being taught by 
their seniors and not by a body of professors. Entrance to 
the school was only granted by favour. On 12 Ventdse, 
Year Il (March 11, 1794), Barére, in the name of the Com- 
mittee of Public Safety, read a report upon the bad state of 
the public works in France, and proposed the creation of a 
Central School of Public Works. It was organized by an 
engineer named Lamblardie and established in the Palais 
Bourbon, and out of it grew a few months later, in Sep- 
tember, 1794, the celebrated Polytechnic School, which has 
been the type of many similar institutions throughout 
Europe. The Polytechnic Sctool was thus in its inception 
a creation of the Reign of Terror; the other most important 
professional schools were not organized until after the over- 
throw of Robespierre. 

The intentions of the Convention were good ; the debates 
on the subject of national education are most interesting and 
valuable, and the reports alike upon the general question 
and its many sub-divisions are full of sound learning and 
wide experience, and are models of methodical arrange- 
ment. Yet the period of this legislative activity, with 
regard to public instruction, was that in which the national 
education was at its very lowest level in France. It was one 
thing for the Convention to legislate; it was another for the 
local authorities to find teachers and to maintain the existing 
schools. In country districts, as has been said, education had 
been entirely in the hands of the Catholic priests. When 
they emigrated or were imprisoned, there was no body of 
lay teachers ready to take their place. The local authorities 
were poor and disinclined to pay school teachers’ salaries, and 
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if they wanted to pay them there was no central institution 
from which teachers could be obtained. The old system of 
clerical education, which was excellent in its way, had disap- 
peared, and the new secular system had had neither time nor 
opportunity to come into existence. A report made by the 
authorities of the cantons of the Department of the Haute. 
Garonne for the Year VI (1797-8), which has been reprinted,’ 
gives some idea of the absolute lack of educational facilities 
brought about by some years of the Revolution. Out of the 
55 cantons in this Department the reports are extant for 53. 
In these 53 cantons there were 35 without any teachers what- 
ever, public or private. There were five with one teacher, 
and thirteen with more than one. In the Department of the 
Lot, in the same year, only 85 communes out of 448 had any 
primary schools.’ Equally telling are the statistics put for- 
ward with regard to Lorraine. In the Department of the 
Meurthe-et-Moselle, there were one or more schools in 566 
out of 599 communes in 1789; in 1801 there were only 
schools in about 200." These are fair specimens of the 
neglect into which the schools had been allowed to fall. The 
details for the departments of the Seine-Inférieure and the 
Nord‘ show very similar results. It was, doubtless, a diffi- 
cult task to establish in a moment a national school system, 
but it isa striking illustration of the difficulties of the Con- 
vention, that at the time of its greatest legislative activity 
with regard to education, education itself was steadily 
declining. 

A curious point may be marked in Bouquier’s report of 
24 Germinal (April 13), and that is his attitude towards the 


'Etat de [Instruction primaire dans un Department Francais en PAn vi., by 
F. A. Aulard, in La Révolution Francaise, Vol. xiii, July-Dec., 1887, pp. 97- 
106. 


* Revue de la Révolution, Vol. iii, Jan.-June, 1884, p. 317, in a review of 
L’ Instruction primaire dans le Department du Lot pendant la Révolution Fran- 
gatse, by M. Combarieu (Cahors, 1882), 

5 Abbe L. Maggiolo, Z’/nstruction Publigue avant et aprds 1789, in the Revue 
de la Révolution, Vol. iv, July-Dec., 1884, p. 117. 


‘L'Instruction Primaire dans le Départment du Nord pendant la Révolution 
in da Révolution Francaise, Vol. ii, Jan-June, 1882, pp. 959-969. 
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teaching of law. “The laws,” he said, “ ought to be simple, 
clear and few; they ought to be such that every citizen can 
carry them always with him ; therefore, far from establishing 
schools of law, the National Convention ought to forbid 
under severe penalties the publication of all paraphrases, 
interpretations, glosses and commentaries.””’ 

The vexed question of the education of women received 
great attention from the statesmen of the Revolution. Con- 
dorcet in his great report laid it down that women had as 
much right to education as men had, and should be educated 
inthesame fashion. Deleyre, an intimate friend of Rousseau, 
who sat in the Convention for the department of the Gironde, 
developed a scheme for the professional education of women, 
especially in the country. ‘“ Bring up girls,” he said, “ sepa- 
rately no doubt, but with the same principles as boys, in 
the love of their country and of labor; let them learn to 
honor bravery in order that they may inspire it, and to hate 
tyrants rather than to corrupt them and be dominated by 
them. Establish, in addition to primary schools for the two 
sexes, special houses of education for young girls, where 
they shall be trained for the domestic work, which is their 
destiny. Instead of class-rooms for mathematics, geography 
and science, open for them class-rooms for the teaching of 
all sorts of needle-work, such as embroidery, tapestry, and 
fine sewing, and even workshops for baking, pastry-making 
and confectionery, in order that they may learn all that con- 
cerns the needs and duties of a household. May the kitchen 
and the housekeeper’s room be open to them, that they may 
learn the secrets of expense and economy, the arts of dress- 
ing food, making jam and pickling, and all the means for living 
healthy and cleanly with frugality or even with comfort and 
simple refinement.” * 

The celebrated Theresa Cabarrus, at one time Comtesse de 
Fontenay, but better known as Madame Tallien, had a differ- 
ent idea for the right education of women. On 4 Floreal 
(April 28, 1794) this lady sent a letter to the Convention, in 


} Hippeau, Z’/ustruction Publique en France pendant la Révolution, Vol. ii. p. 145. 


*Ibid., Vol. ii., p. 33. 
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which she proposed that young girls should be obliged to 
spend part of their time nursing in the hospitals, which she 
thought would be the best education for their future happi- 
ness as wives, and she expressed her hope that lay women 
would take the place of sisters of mercy and nuns. 

Further, while education was to be given to all classes and 
both sexes free, it was also to be used as a means for 
strengthening the unity of France. Just asthe variety of laws 
helped to keep France a congerics of provinces instead of a 
united nation, so did the difference of language and the use 
of dialects. On Pluvidse, Year II (Jan. 27, 1794), Barére, in the 
name of the Committee of Public Safety,’ pointed out that 
the use of the German language in Alsace, of the Italian lan- 
guage in Corsica, of the Basque language in the Pyrenees, 
and of the Breton language in Brittany, had been one of the 
main causes of the disaffection shown to the Republic in 
those parts. Heargued that, as the people in those provinces 
could not understand the French language, they could not 
understand the new laws of the Republic, or appreciate the 
benefits it conferred on them, and it was therefore decreed 
that teachers of the French language should be established 
at the charge of the state in all foreign-speaking districts. 
Grégoire went even further. He desired to put an end to 
the various dialects or patois which were current in France. 
In a most learned report,’ which he read to the Convention 
on 16 Prairial (June 4, 1794), he enumerated the different dia- 
lects or patois, and declared the necessity of creating an 
absolute identity of language. The abolition of patois has 
never been effected in France, but the motive which lay at the 
root of Barére’s and Grégoire’s reports was the notion, which 
greatly influenced the Convention in all its policy, of build- 
ing upa thoroughly united France with identical laws and 
languages. 

In education, as in law reform, the Convention laid the 
bases forthe great improvements for which Napoleon has 
generally received the credit. Just as the projects of Cam- 


'See Barére’s report in Stephens’ Orators of the French Revolution, Vol. ii, p. 
39-51. 
2 Reprinted in La Révolution Francaise, Vol. ii, Jan.—June, 1882, p. 649-672. 
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bacérés and Merlin of Douai paved the way for the Code 
Napoléon, so the reports of Condorcet, Romme and Lakanal 
pointed out the direction of the great educational reforms 
of the Empire. It has been too often asserted that the Revo- 
lution cleared the ground on which Napoleon built up a new 
France. It is morecorrect to say that, while the Revolution 
swept away the past state of things, the Convention laid the 
foundations upon which Napoleon afterwards erected the 
completed edifices. In educational, as in legal reform, the 
first and most important work was done during the Reign of 
Terror. After Thermidor progress was resumed and the 
plans sketched out during the Terror were completed. But 
the Convention did not carry into effect the full intentions 
of its Legislative and Educational Committees; their work 
was discussed during the Directory and eventually appropri- 
ated to his own glory by Napoleon. 

The Committee of Public Instruction was not restricted 
to the duty of considering educational questions and suggest- 
ing plans of reform; it had also the charge of many other 
important measures. It understood education in the widest 
possible sense, and many matters which seemed to have little 
to do with the work of actual instruction fell within its 
scope. For instance, it assumed the duty of superintending 
and legislating for libraries and museums. On 4 Pluvidse 
Year II (Jan. 21, 1794), Coupé of the Oise, a member of the 
Committee of Public Instruction, brought up a Report on 
Libraries. The Convention, soon after its meeting on Oct. 
10, 1792, had given orders that, when religious houses or 
monasteries, and the property of émigrés, were sold, all 
books, pictures and scientific objects should be reserved from 
the sale, taken to the capital of the department and placed 
under the charge of the local authorities. These orders had 
been perfunctorily obeyed, and Coupé of the Oise declared 
that in many chief cities of departments, literary treasures, 
both of books and manuscripts, were piled up carelessly and 
exposed to dilapidation. He therefore suggested, and the 
Convention agreed, that at the headquarters of each district 
should be established a local library and museum, which 
should be founded with the artistic and literary property 
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confiscated in the neighbourhood. Each local administra- 
tion was also ordered to draw up a catalogue of its literary 
treasures. On 21 Germinal, Year II] (April 10, 1794), Gré- 
goire read a report on the same subject, in which he com- 
plained bitterly of the losses that had been caused by the 
carelessness with which books had been moved, and of the 
inadequacy of the catalogues supplied. The Bibliotheque 
Nationale, and the other great libraries of Paris, were enor- 
mously enriched during this period, but their complete 
organization was not undertaken until the last days of the 
Convention.’ 

Equal interest was taken in museums of natural history and 
of antiquities. The Jardin des Plantes, of which Bernardin 
de Saint Pierre had been appointed director in July, 1792, 
was largely increased in value. Though it had been the 
special care of Buffon, and had three professorships attached 
to it—of botany, of chemistry and of anatomy,—it contained 
no collection of animals in 1789. It was not till 1793 that 
the five remaining animals of the Royal Menagerie at Ver- 
sailles were removed to the Jardin des Plantes, at Paris. They 
were a lion, a rhinoceros, a zebra, a bubal and an Indian 
pigeon,and were soon joined by two dromedaries, which had 
belanged to the Prince de Ligne, and by the animals belong- 
ing to three traveling menageries, which had been con- 
fiscated by the police. These animals were placed under the 
charge of Geoffroy-Saint-Hilaire, then a young man of 
twenty-one, and formed the foundation of the splendid col- 
lection now exhibited in the Jardin des Plantes, at Paris. 
Lakanal saw the advantage of uniting the studies of zoology 
and botany, and, at his proposalon June 10, 1793, the number 
of professors at the Jardin de Plantes, the name of which was 
changed to the Natural History Museum, was raised to 
twelve. Among the twelve were such lamous men of science 
as Daubenton, Fourcroy, Brongniart, Jussieu and Lamarck. 
The most remarkable clause in the decree creating the 
museum was that vacant chairs were to be filled by the 


1On the library policy of the Convention, see Hippeau, Z’/mstruction Publique 
en France pendant la Révolution, Vol. i, 257; Vol. ii, pp. 133, 139-144; and Le 
Vandalisme Révolutionaire, by Eugéne Despois (Paris, 1885), pp. 208-221. 
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coptation of the professors, and not by any central author- 
ity. It was the Constituent Assembly which had designed 
the Louvre as a Museum of Paintings and of Fine Arts, but 
it was the Convention which really founded the famous 
gallery, for on July 27, 1793, it passed a decree by which 
100 000 livres a year were to be spent in the purchase of 
pictures and statues for the Louvre. On 27 Nivose (Jan. 16, 
1794), on the motion of David,a special commission was 
appointed to take charge of the collection, which included 
such well known artists as David and Fragonard, and one of 
its first measures was to obtain leave to unite with the 
pictures already collected those which had belonged to 
the “Cabinet du Roi,” at Versailles, which had_ hitherto 
been left in that city. Among them were the priceless 
‘ Gioconda ” of Lionardo da Vinci, and the “ Saint Michael ”’ 
of Raphael.’ Further, on 28 Frimaire, Year I1 (Dec. 18, 1793), 
Mathieu, in the name of the Committee of Public Instruc- 
tion, got a decree carried for the formation of provincial 
museums, and Grégoire, on 12 Prairial (May 31, 1794), 
another for the establishment and maintenance of botanical 
ewardens.* 

To the Committee of Public Instruction also fell the duty 
of carrying into effect a new national system of weights and 
measures. Like laws and dialects, every province of France 
had its own tables of weights and measures. That was not 
all. Confusion became worse confounded, and in Paris it 
was said that there existed forty-five different names for the 
same units of measure and weight. The Constituent Assem- 
bly determined to put an end to this confusion and to have 
one recognized system of weights and measures for the 
whole of France. The settlement of this difficult question 
was referred by it to the Academy of Sciences. On Nov. 
25, 1792, the Academy explained to the Convention the 
extraordinary scientific difficulties which had hitherto pre- 
vented it from completing its work. By August 1, 1793, 
however, a scheme had been drawn up,and on that day, 

' Despois, Le Vandalisme Révolutionatre, pp. 79-88. 

* Ibid., pp. 145-151. 

* Hippeau, Vol. ii., pp. 158-160. 
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Arbogast, in the name of the Committee of Public Instruc- 
tion, expounded the proposed new system to the Convention. 
The three points on which most stress was laid were, first, 
the determination of a standard of unity to which the whole 
system should be referred; second, the relation between 
measures of length, superficies and capacity, and between 
these measures and the notation of weights and money ; 
third, the introduction of decimal divisions in the place of 
the various arbitrary divisions which had formerly prevailed. 
It was promptly resolved by the Academy of Sciences that a 
certain proportion of the true Meridian should be taken as 
the unit for the measure of length. The new code of weights 
and measures, the now familiar metric system, was ordered 
to come into operation throughout the Republic on 13 Mes- 
sidor, Year II (July 1, 1794). It was adopted without opposi- 
tion, for it supplied a much-felt want, and it was welcomed by 
all classes of consumers and producers. The rapid disap- 
pearance from use of the old and illogical measures by 
itself proves the necessity for a new and uniform system. 
The decimal system of division and multiplication was so 
delightful in its simplicity that it satisfied everyone from 
the legislator to the peasant. The French code of weights 
and measures has now been adopted by nearly every country 
in Europe, and bids fair to become universal. Though origi- 
nally intended only for the use of Frenchmen, this creation 
of the Convention has been everywhere commended, and it 
has lasted while many of its other schemes and _ projects 
have been condemned. 

Of the same nature as the republican system of weights 
and measures was the Republican Calendar. The old Gre- 
gorian Calendar was as illogical as the old weights and 
measures, but the legislators of the Convention did not 
understand that their new uniform system was, in the latter 
case, accepted and approved, because of the conflicting and 
troublesome variety which existed, not because the former 
systems were illogical. The Gregorian Calendar,on the 
other hand, was used all over France, and there was no prac- 
tical necessity to interfere with it. Many philosophers of the 
18th century disapproved of the names of saints being attached 
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to particular days, as contributing to increase the power of 
the Catholic Church. Some, also, had been struck by the 
curious anomaly that the days of the week were called after 
heathen gods and goddesses, and the months by the old Latin 
names. These ideas had been freely expressed in France, 
and fanciful or satirical calendars became a favourite form 
of literature with the French people during the epoch of 
the Revolution.’ 

Many of these calendars gave new names to the months. 
Maréchal, for instance, in a specimen almanack for 1793, pro- 
posed to substitute Law for January, People for February. 
Fathers for March, Husbands and Wives for April, Lovers 
for May, etc., etc., while in another publication, February is 
termed the month of the Civic Oath, March the month of 
Liberty, etc. It was further so well known that almanacks 
generally containing prophecies and rural information were 
the chief forms of literature purchased by the poor, that 
efforts were made to propagate revolutionary ideas by means 
of them, and the Jacobin Club offered a prize for the best 
Revolutionary Almanack, in 1791, which was won by Collot 
d’Herbois. 

The idea of revolutionizing the calendar and re-naming 
the months and days, and thus acting on the minds of the 
poorer and rustic classes, was, therefore, familiar to the 
French people long before the Convention took the matter 
in hand and directed the Committee of Public Instruction to 
draw up a scheme of a Republican Calendar. The Com- 
mittee appointed a Commission, consisting partly of its own 
members and partly of eminent men of science, including 
Lagrange, Lalande and Monge. Romme was elected reporter, 
and on Sept. 20, 1793, he laid his report before the Conven- 
tion.’ He first insisted on the illogicality of the various 


‘On this subject see Les Almanachs de la Révolution, by Henri Welschinger 
(Paris, 1884). 


?On the Republican Calendar consult the series of articles by M. Georges 
Villain in La Révolution Frangaise, Vols. vii and viii, Nov., 1884-April, 1885, 
entitled Etude sur le Calendrier Républicain, Welschinger’s Almanachs de la Révo- 
Jution and Marc de Vissac’s Romme le Montagnard (Clermont-Ferrand, 1883). 


*Reprinted in Za Révolution Francaise, Vol. viii, pp. 636-648. 
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months containing different numbers of days, and proposed 
that for the future the Republican Year should contain 
twelve months of thirty days each. This year was to be 
adapted to the solar year by the addition of five comple- 
mentary days in ordinary years and of six complementary 
days in leap year. The next point was to fix the com- 
mencement of the New Year. It was observed that the 
Proclamation of the Republic had taken place upon the 
day of the autumnal equinox, and that both nature and 
history agreed that Sept. 22, 1792, was the first day of 
the Republic and therefore the first day of the new era. It 
was therefore proposed that the twelve months of the Repub- 
lican Year should begin trom Sept. 22, and that from Sept. 
17 to 21 should be the complementary days. Next he 
discussed the question of the division of the months. A 
week of seven days would not fit, so each month was 
divided into three decades of ten days each. Romme sug- 
gested the following names for the months to replace the 
former Latin designations: the months of the Republic, 
Unity, Fraternity, Liberty, Justice, Equality, Regeneration, 
Reunion, Oath of the Tennis Court, Bastille, People and 
Mountain. The five ordinary complementary days were to 
be called Adoption, Industry, Gratitude, Paternity and Old 
Age, while in every leap year was to be a sixth complemen- 
tary day, the Revolution. For names of the ten days of the 
decades Romme proposed that the first day should be Level- 
day, from the symbol of equality, the second Leap-day, from 
the symbol of liberty, the third Cockade-day, in honor of the 
national colors, the fourth Pike-day, from the weapon of a 
free man, the filth Plough-day, from the implement of agri- 
cultural wealth, the sixth Compass-day, from the instrument 
ot industrial wealth, the seventh Sheaf-day, indicating the 
force which is created by union, the eighth Cannon-day, from 
the instrument of victories, the ninth Oak-day, the oak being 
the emblem of generation and the symbol of social virtues, 
while the tenth was to be Repose-day. 

Romme’s report came up for discussion on Oct. 5, 1793. 
His arrangement of the years, months, and decades was 
accepted, but his names for the months and days were 
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severely criticized. It was resolved that the days of the 
week should be called Przmzdi or first day, Duodit or second 
day, 7rzat or third day, up to Décadi or tenth day, while the 
months were to be called simply First month, Second month, 
etc. Thus, on Oct. 7, the Moniteur bore upon its title page 
the date: “16th day of the First month of the Year II of 
the French Republic.” This manner of dating was not 
popular; it was then determined to give new names to the 
months. No attempt was made to name the days of the 
decades, but the Committee of Public Instruction was 
directed to propose names tor the months, corresponding to 
natural seasons, not to historical events. Fabre d’ Eglantine 
took this matter in hand and on the Third day of the Second 
month of the Year II (Oct. 24, 1793), he presented his report.’ 
It was discussed and adopted on the following day by the 
Convention. The first month, which ran from Sept. 22 to 
Oct. 21, was called Vendémiaire, the month of the Vintage ; 
the second month (Oct. 22 to Nov. 20), Brumaire, the month 
of Fogs; the third (Nov. 21 to Dec. 20), Frimaire, the month 
of Frosts; the fourth (Dec. 21 to Jan. 19), Nivése, the month 
of Snow; the fifth (Jan. 20 to Feb. 18), Pluvidése, the month 
of Rain; the sixth (Feb. 19 to March 20), Ventése, the month 
of Wind; the seventh (March 21 to April 19), Germinal, the 
month of Buds; the eighth (April 20 to May 19), Floréal, the 
month of Flowers; the ninth (May 20 to June 18), Prairial, 
the month of Pasture; the tenth (June 19 to July 18), Mes- 
sidor, the month of Harvest; the eleventh (July 19 to 
Aug. 17), Thermidor, the month of Heat; and the twelfth 
(Aug. 18 to Sept. 16), Fructidor, or the month of Fruit.’ 
The five complementary days were given the alternative 
names of Sans-Culottides, and were dedicated to Virtue, 
Genius, Industry, Opinion and Gratitude. The sixth, in 
leap-year, was to be celebrated as a special feast every 


‘This report is reprinted in an appendix to Welschinger’s Les Almanachs de la 
Révolution, pp. 1g1-207. 


* Carlyle translates the names of the months in the following characteristic 
fashion: 
Vendémiaire—Vintagearious. Nivése—Snowous. Germinal—Buddal. Messidor—Reapidor 
Brumaire—Fogarious. Pluvidse—Rainous. Floréal—Floweral. Thermidor—Heatidor, 
Frimaire—F rostarious. VentOése—Windous. Prairial—Meadowal. Fructidor—Fruitidor. 
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fourth year in honor of the Revolution. After the report 
was adopted the Moniteur appeared with the following 
lengthy date on its title page: “ Octidi, premiére décade de 
brumaire |’ An II. de la République une et indivisible (27 
Octobre 1793, vieux style).”” This was far too elaborate for 
ordinary use. The days of the decades soon dropped out of 
memory and days of the month only were used. For some 
time it was the regular custom to insert the Gregorian date 
in brackets, after the Republican date, but this was forbidden 
during the Reign of Terror, and it is necessary to translate 
the dates of that period into the common ordinary dates of 
the Christian Calendar. 

The adoption of the Republican Calendar was not only a 
concession to the desire of tne Convention to start every- 
thing afresh and to be strictly logical; it was also a weapon 
for use against Christianity and the Catholic Church. It is 
not without significance that it was adopted at the very 
time when the Worship of Reason was on the point of 
breaking out. The abolition of Sunday and the substitution 
of the décadi as the day of rest was considered a clever way 
of attacking the Catholic Church. Several of the repre- 
sentatives On mission made it their special aim to insist upon 
people working upon Sunday and resting on the décadis. 
To observe the décadi became a patriotic duty, while the 
observation of Sunday was regarded as cause for suspicion, 
and as showing a preference for Christianity. It was on this 
ground that the new calendar was welcomed by the extreme 
republicans, and on this ground that it was opposed by many 
of the French people. The fact was that there was no 
demand for a new calendar, while there was a great demand 
for the new system of weights and measures. The latter 
creation of the Committee of Public Instruction of the Con- 
vention has spread beyond the limits of France, while the 
use of the former was officially suppressed in France itself 
by Napoleon from 21 Nivése, Year XIV (Jan. 1, 1806). 

It is especially important to observe the labors of the 
committees of the Convention. It is a common mistake to 
regard only the political history of the Convention and to 
forget its solid work. It is probable that as centuries pass 
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by, the political strife between Girondins and the Mountain, 
between Hébertists and Dantonists, between Robespierreists 
and Thermidorians may be forgotten, while the projects of 
Cambacérés and Merlin towards codification, the plans of 
Condorcet and Lakanal for a system of national education, 
and Arbogast’s report on the new weights and measures, will 
be regarded as marking great and important steps in the 
progress of the human race. 
H. Morse STEPHENS. 
Cornell University. 
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BOOK NOTICES. 


An Advanced History of England. From the Earliest Times to the 

Present Day. By Cyril Ransome, M.A. New York, Macmillan 

& Co., 1895—12m0, viii, 1069 pp. 

Professor Ransome is well-known as the author of various text 
books on English history, among which his &zse of Constitutional 
Government in England and his English Political History (in collabo- 
ration with Mr. Ackland), have been especially helpful to teachers, 
In this new work he has tried to produce a book which will be 
adapted for advanced classes and fora reference book for teachers 
and general readers. It is somewhat more detailed than Gardi- 
ner’s Student's History and devotes to the Middle Ages about the 
same space that Bright does. The narrative is brought down to 
the resignation of Lord Rosebery, and is admirably proportioned 
throughout. One discovers at various points evidences of the 
author’s care in keeping abreast of recent discussion. For 
instance, in regard to the Battle of Hastings Mr. Ransome writes : 
“The English had time to strengthen its [the ridge of Senlac] 
front by a ditch, and possibly by a palisade.”” The results of what 
a recent writer has wittily styled “the second battle of Hastings” 
could hardly have been more safely stated. In his references to 
American history Mr. Ransome shows a liberal and enlightened 
spirit. In regard to American independence he writes: “ The 
blame for losing America must rest upon the whole nation, who 
applauded energetic measures and scouted all conciliation. In 
short, prejudice, ignorance and spurious patriotism were at the 
bottom of the whole series of mistakes.” Of André’s case he 
says: “André’s sad fate created a melancholy impression both in 
England and in America, but it is hard to see how Washington 
can be blamed.” Like most writers, however, who have not made 
our history a matter of special study, he falls into errors of detail, 
most of which are more serious for his English readers than for 
American students. On p. 999, Lincoln is described as an aboli- 
tionist, and on p. 1000 the slaves are said to have been declared 
free by Congress. On p. 390 he says that John Cabot was sent 
out by the Merchant Adventurers of Bristol in 1497. Cabot’s 
first voyage, however, was his own enterprise. The King’s patent 
explicitly says “‘sués e¢ corum [i. e., his sons and followers] pro- 
priis sumptibus et expensis.” 
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The chief shortcoming of this excellent book, in my opinion, 
is the lack of any helps in regard to further reading and study. 
A text-book for college students ought to stimulate and, in a 
measure, to satisfy the curiosity to know where the history comes 
from and where further information can be derived or the narra- 
tive verified. Epwarp G. Bourne. 


Statistics and Sociology (Science of Statistics, Part I.). By Rich- 
mond Mayo-Smith, Ph.D., Professor of Political Economy and 
Social Science in Columbia College. New York and London: 
Macmillan & Co., 1895.—8vo, xvi, 399 pp. 

This book will be eagerly welcomed by all students of the 
social sciences. Asacritical summary of the best work so far 
accomplished in the field of population statistics, it fills a long 
felt want. It forms Part I of a systematic Science of Statistics. 
“ The author has in preparation Part II, Statistics and Economics, 
which will cover the statistics of commerce, trade, finance, and 
economic social life generally,” and which will be awaited with 
great interest and some impatience by those who have read the 
present volume. Unlike most works on statistics, this one can be 
read with sustained interest from cover to cover. The tables 
themselves occupy but a small fraction of the space, and “no 
figures have been introduced unless they bear on the question in 
hand.” The field to be covered is carefully mapped out, the lead- 
ing divisions being, Book I, ‘‘ Demographic,’ including a study 
of sex, age and conjugal condition, births, marriages and deaths, 
sickness and mortality; Book II, “Social,” size of family, 
character of dwelling, education, religion, occupation, blindness, 
deaf-muteism and insanity, suicide and crime ; Book III, “ Ethno- 
graphic,” race, nationality, emigration and immigration; Book 
IV, “Environment,” distribution of population over land, wealth 
and social position. The index is divided into two parts, a sub- 
ject index and an index by countries, covering in all seventeen 
pages. With these aids the work becomes a dictionary of statis- 
tics, not of the same kind as Mutlhall’s enormous collection, the 
raw material as it were, but the finished product itself. The chap- 
ters are subdivided under the heads : Sociological purpose, Statis- 
tical data, Scientific tests, and Reflective analysis, This arrange- 
ment will best be understood by an example. The chapter on 
suicide begins with three pages of “Sociological purpose,” in 
which it is stated that “the purpose of this chapter is to give a 
résumé of this evidence in order to show the importance of sui- 
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cide as a social fact, and also to introduce the question whether it 
is a voluntary or an involuntary action.” Then follow the 
“ Statistical data,” covering twelve pages, and including tables and 
discussions on the number of suicides, the influence of climate 
and seasons, ethnological intluences, influence of economic con- 
dition, influence of age, conjugal condition, etc. Among the 
results the following are samples: “The general conclusion seems 
to be that the peoples of Germanic blood have a greater tendency 
to suicide * * ” “Ttisa well-known fact that those countries 
where the people are the best educated show the largest number 
of suicides.”” “ The favorable influence of marriage [in restrain-’ 
ing suicide] is much less among women than among men.’ 
Under “ Scientific tests” (3 pages) the reliability of the statistics 
is discussed. “In Prussia, since 1883, they have taken particular 
pains to control these statistics. For this purpose, they began to 
compare the special returns of suicide made in the general death 
returns, and those made by the police, the army, and the railroad 
and mining service. The result was that, by this comparison, 
the total number of suicides in 1883 was raised 23.8 per cent.” 
Under “ Retlective analysis’ (3 pages) “the most striking fact is 
the constant increase of suicides with civilization.” “The people 
most devoted to the moral sentiment, and who feel the domestic 
affections most keenly (the Germans and the Scandinavians) are 
not those who have the least suicidal tendency, but rather the 
contrary. The effort to make suicide dependent upon morality 
seems to be a failure.” 

It will be seen that the distinctions between the four heads is 
not rigorously observed, and in fact could not be, without violating 
in many cases the natural arrangement. The most valuable 
element in them all is the searching criticism of statistics and of 
conclusions based on them contained chiefly under “ Scientific 
tests.” For instance, the folly of inferring depravity among 
immigrants from their excessive criminality is apparent when we 
consider that immigrants are chiefly of “criminal age.” This 
correction for age distribution enters almost all the problems of 
population statistics. In some cases it increases instead of 
diminishing the strength of the observed relation. Thus in Eng- 
land the “crude” death rates in city and country were 23.7 and 
19.1 pro mille respectively, but the death rates corrected for age 
distribution are 23.7 and 16.3 (p. 152). A critique which points 
out these corrections is invaluable. The most cautious traveller 
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along these slippery paths is not safe without a guide. What 
De Morgan said of probabilities applies equally well to statistics, 
“ Everybody makes errors at times, and big ones.” 

The work contains references to the sources from which its 
material has been derived, but it lacks anything amounting to a 
subject bibliography. Another omission is of diagrams or other 
geometrical illustrations, A simple diagram would resolve ata 
glance such statistical paradoxes as that widows in general have 
a much smaller chance of marrying than spinsters, although at 
each age widows have a better chance than spinsters (p. 110). 
The omission of such aids also makes it impossible to picture a 
continuous relation, such as the dependence of marriages on age, 
orto show the connection of an average with the deviations from 
it. This recalls Mr. Galton’s complaint that statisticians “limit 
their inquiries to averages and do not revel in the more com- 
prehensive views” of the distribution about an average or the 
* probability curve.” 

Scant mention is made of the conceptions familiar to students 
of life insurance, and “expectation of life’ 


seems to be confused 
with “probable life” (pp. 50,178). The fields of mathematical 
statistics explored by Wittstein, Heym, Zeuner, etc., are not even 
referred to, and when Quetelet, Westergaard and other mathe- 
matical writers are mentioned, it is not in this connection. 

The appearance of this book, following close upon that of Von 
Mayr’s, opens up a new era for statistical study and instruction. 
Teachers and colleges can no longer omit statistics from their 
courses for want of a good text-book. IRVING FISHER. 





The History of English Law before the Time of Edward J, By Sir 
Frederick Pollock, Bart. M.A., LL.D., Corpus Professor of 
Jurisprudence in the University of Oxford, and Frederick 
William Maitland, LL.D., Downing Professor of the Laws of 
England in the University of Cambridge. Cambridge Univer- 
sity Press; Boston, Little, Brown & Co., 1895 —Two Volumes, 
8vo, Xxxvill, 678, and xiii, 684 pp. 

The authors of this book take especial pains to disclaim any 
intention of writing a constitutional history. It is the history of 
English law in the narrow sense which they propose to pre- 
sent. But it is impossible that any goud history of early English 
law should be written that is not at the same time valuable as a 
constitutional history, still more so as an institutional history in 
the wider sense. The actors in those centuries made no sharp 
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distinction between the various functions of the state, and it is 
not possible for the student of the period to keep them strictly 
separated. This is especially true where so broad a view of the 
particular subjeet is taken as in the present case, and this history 
of English law must be considered an indispensable book to any 
one who is interested in Anglo-Norman institutions. It may, 
indeed, be considered, in spite of the authors’ disclaimer, as much 
a book on institutions as on law. 

In plan the work is not a continuous history of English law, 
like Brunner’s Deutsche Rechtsgeschichte. There isa brief historical 
introduction, and chapters on the chief stages of the growth of the 
law up to Edward I, Anglo-Saxon, Norman, Anglo-Norman, 
Roman and Canon Law, and the age of Glanvill and that of 
Bracton. But these occupy only 200 pages. The fundamental 
inquiry of the book may be stated in this way: What was the 
English law as it existed at about the end of the reign of Henry 
I11, and how had it come to be what it was? This general ques- 
tion is raised in turn in relation to all the leading doctrines of the 
law. It is easy to be seen that the chief interest of the writers is 
in the later age. The difference between the chapters on Anglo 
Saxon and Norman law on the one side and those on Glanvill 
and Bracton on the other is very marked. The early chapters are 
clearly the work of well instructed writers, but it is just as clear 
that they are not the work of a master in his own special field, 
and this we enter upon when we reach Glanvill. 

Of the execution of the work it is difficult to speak without 
the use of superlatives, or a seemingly extravagant over-statement 
of the case. It certainly does not suffer by comparison with the 
best work of its class in any language. Until now Brunner’'s 
work, referred to above, has stood at the head of the world’s litera- 
ture in institutional history. The development of the jury in the 
two states allows us to make a direct comparison between Brun- 
ner’s account of its growth in the Frankish state, and Pollock 
and Maitland’s account of its progress in the Anglo-Norman 
state from a scarcely more developed stage, and the comparison 
is certainly not to the discredit of the English book. One hardly 
feels like modifying in any way the impression of the first read- 
ing, that here we have the best piece of writing upon a topic of 
institutional history in existence. There is, it may be admitted, 
nothing in the book so brilliant in constructive work from scanty 
evidence as some of Brunner’s studies on early stages in the 
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growth of the feudal system. But in the qualities for which his 
longer work is noted—clear presentation, consideration of all 
sides of a question, absence of prejudice—the English work is the 
equal or even superior of the German. In one respect only has 
Brunner the advantage, in his greater freedom from the besetting 
sin of every historian who approaches his task from the strictly 
legal side, not to admit the existence of anything for which there 
is not exact documentary evidence. It may be said, however, that 
while Brunner does not sin, Pollock and Maitland sin but little, 
and with some evident qualms of conscience. Or shall we put 
it rather in the terms of a virtue, and say that a tender scientific 
conscience and their determination to represent only the facts 
and to state no conclusion not clearly drawn from them, has pre- 
vented them sometimes from indicating to the reader the side 
towards which the probabilities incline. There are perhaps, also, 
no passages in the book so interesting or which challenge in so 
stimulating a way the stock interpretation of an institution or of 
its history as some passages in the work of Fustel de Coulanges, 
but for calm judgment, for absence of special pleading, and an 
impression of correct method and sound conclusion the English- 
men are far beyond the Frenchman. One is tempted to assert 
boldly that, ali things being brought into the account, this book 
is without an equal as a work of continued institutional history. 

After the introductory historical sketch, the remaining 475 
pages of Vol. i. are given to three chapters treating of tenure, of 
the sorts and conditions of men, and of jurisdictions and the 
communities of the land. The chapter on tenure occupies nearly 
200 pages, and considers in separate sections the classes of tenure, 
like knight’s service, socage, etc. ; and in others the incidents of 
tenure, like homage, reliefs, wardship, etc. Forms of unfree 
tenure and the ancient demesne have, also, each a _ section. 
Although these subjects are looked at always from the standpoint 
of law, the chapter is quite as valuable to the student of institu- 
tions as to the legal student. It forms, in truth, a very good brief 
description of the feudal system in its relation to land, and it 
illustrates very fully the extreme complexity and variability of 
the feudal rules and relations. On every hand the chapter shows, 
also, how the later definitions and descriptions of the lawyers, 
carefully framed and definite, which passed into the law books, 
and too long formed, as well, the rule for the historian, do not fit 


the practices of the thirteenth century. Forexample, Littleton’s 
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characteristic marks of a serjeanty tenure are not found in that 
tenure under Henry III. 

In the second chapter, particularly important as concerns insti- 
tutions, are the sections on the unfree, the clergy, and the king 
and the crown, while the entire third chapter is as purely institu- 
tional history as if it had been written directly for that end. Its 
sections are on the county, the hundred, the vil and the township, 
the tithing, seignorial jurisdiction, the manor, the manor and the 
township, and the borough. On the question of the evidence 
which the thirteenth century may furnish for the earlier existence 
of a free village community system in England, the authors 
announce no dogmatic conclusion, and the tacts, so far as they 
present them, evidently admit of none, but the account indicates 
their decided opinion that no evidence is to be gained from the 
thirteenth century of the existence of a primitive communism in 
the use of land, a practice which is, of course, not necessarily 
connected with a free village community organization. 

In the second volume the student of institutions will find 
far less numerous topics directly in his field, but he will gain 
incidental instruction on every page, and certain topics, like 
primogeniture, treason, and the composition and action of the 
jury, belong immediately to him. G. B. A. 


Principles and Practice of Finance: A Practical Guide for Bankers, 
Merchants and Lawyers, together with a summary of the 
National and State Banking Laws, and the Legal Rates of 
Interest, Tables of Foreign Coins, and a Glossary of Com- 
mercial and Financial Terms. By Edward Carroll, Jr. New 
York and London, G. P. Putnam’s Sons, 1895—vii, 311 pp. 
There was real need for a book of this kind; and the work 

before us is good enough to be of service in meeting this need, 

though not in all respects quite what we could have wished. To 
most writers, the term “finance” means pudlic finance. They 
have in mind the operations of government rather than the wider 
and equally important set of operations on the part of individuals 
and jvoint stock companies, It is the aim of the book before us 
to give an account of the practices which actually prevail in the 

conduct of this wider field, of private and corporate finance. A 

glance at its table of contents will show the number of topics 

which the author has covered,—exchange, currency, banking in 
its various forms, including the work of savings banks, trust 
companies, and codperative associations, corporations, stocks, 
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bonds, notes, and all the more important forms of commercial 
paper. The information seems to have been collected with much 
industry ; and, considering the wide range of topics dealt with, it 
is reasonably full and accurate. A glossary of commercial terms 
seems likely to be of special use. 

The part dealing with the principles of finance is less satisfac- 
tory. The treatment of the important subject of sinking funds 
may serve as an example. Only a few lines are devoted to this 
topic, and these scarcely touch the underlying principles in any 
way whatsoever. Such a discussion of this subject as appeared 
in the last number of the Investors’ Supplement to the Financial 
Chronicle would have added enormously to the value of the book. 
But these discussions are conspicuous by their absence. We have 
looked in vain for any scientific treatment of depreciation 
accounts, of balance sheets and inventories, and in fact, of any 
of the really perplexing problems where the principles of private 
finance need elucidation. The so-called chapters of the principles 
of finance are really adaptations from current books on political 
economy, with changes in definition which are not always well 
considered. What shall we think of the statement that capital, 
even in its restricted commercial use, is “either money or what 
may be readily converted into money without subtracting from 
the earning capacity of the industry in which it is invested” or 
of an attempted theoretical discussion of the ratio which such 
capital should bear to the business transacted ? 

It is to be hoped that the success of the book will be sufficient 
to warrant the author in bringing out a new edition, in which he 
will carry out the valuable idea that underlies the work in a form 
which will be more useful to those who want a good discussion 
of principles which they cannot find elsewhere, rather than an 
imperfect discussion of those which have been already developed 
in an equally accessible and far more complete shape. 

oe 3 


A History of the Councils of the Church. By the Right Rev. Charles 
Joseph Hefele, D. D., late Bishop of Rottenburg, etc., Vol. iv. 
Translated and edited by William R Clark, Professor at 
Toronto. Edinburgh: T. & T. Clark & Co., 1895—8vo, x, 498. 
This fourth volume of the translation by Prof. Clark carries us 

through the interval from A. D. 451 to A. D. 680. The period 

lacks the peculiar interest which belongs to the eras of Nicaea 
and Chalcedon. It is largely taken up with the details of the long 
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monophysite contests. Yet it is a period with regard to which 
discrimination and precision of statement, as well as careful 
researches, are as much demanded as in the stirring epochs when 
the two great creeds were framed. Hefele’s work, as a whole, is 
not surpassed in merit by any historical production relating to 
the Church which Roman Catholic theology in recent times has 
produced. He was untiring in his researches, and he meant to 
be candid. The present volume will be welcome to students who 
prefer to read the work in English. The translator speaks with 
doubt on the question whether the remaining parts of Hefele will 
be translated by him. We trust that the demand for the volume 


will encourage him to continue his useful undertaking. 
G. .P. F. 


Hansisch-Venetianische Handelsbextehungen im 15. Jahrhundert. Von 
Wilh. Stieda, Festschrift der Landes-Universitiit Rostock zur 
zweiten Sitcularfeier der Universitat Halle a. S. Rostock, 1894 
—ix, 191 pp. 

This book contains two quite distinct essays. The first is a 
study, based on original researches, of the efforts made by the 
Emperor Sigismund, in the first half of the fifteenth century, to 
put an embargo on the trade of Germany with the republic of 
Venice. This measure was undertaken from purely political 
motives. There was no pretense that the Emperor had dis- 
covered more profitable channels of trade for his subjects than 
those they had been accustomed to follow. He had merely 
become involved in a dispute with Venice, and thought that the 
easiest and surest way to bring the proud queen of the Adriatic 
to terms was to cut off all of her commerce with Germany. 
Accordingly in 1412 he issued a general order to all the Hansa 
towns to give up all intercourse with Venice. <A truce with Ven- 
ice prevented the strict execution of this command, but on the 
renewal of the war the order was repeated in 1418, and in 1431 a 
third embargo was laid. The third treaty of Ferrara soon brought 
peace, and the Emperor stopped interfering with trade. 

The interesting fact brought out by Professor Stieda’s researches 
is that, in spite of repeated threats on the part of the Emperor, 
and of his efforts to divert, by special treaties with Genoa and 
Milan, German trade from Venice to other Italian cities, the 
embargo produced a comparatively slight effect. When the Ger- 
man trading towns found that all their remonstrances were in 
vain, they simply kept on trading as had been their wont. Indeed, 
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many things indicate that during the existence of the embargo 
commerce actually expanded. Thus the Venetian council twice, 
in 1423 and 1424, decreed that the rooms in the Fondaco, the 
headquarters of the German merchants, should be increased. 
In other words, the profits of trade overcame the fear of the 
Emperor's displeasure ; and we have another illustration of the 
difficulty of interfering by law with business enterprises. The 
importance of this trade, even in those days of bad roads and 
bold robbers, may be seen from a few facts gathered by Professor 
Stieda. A Venetian bought, e. g., 45,000 pieces of linen in the 
Fondaco in 1358. In 1420 about 2,000 pounds of paternosters or 
prayer beads lay unsold in the German house in Venice. A 
merchant of Nuremburg secretly left Venice in 1432 with a debt 
of 25,000 ducats. No wonder that the Germans were not wil- 
ling to change all their business connections at the command of 
the Emperor. 

The second part of this book enters quite fully into the details 
of the trade between the Hansa towns and Venice. It treats of 
trading companies, business letters, trade marks, often stamped 
on letters and in ledgers, monetary units, bills of exchange, mer- 
chandise, and weights and measures. Many instruments of credit 
were already well developed in the 15th century. Bills of 
exchange had probably been used by Lisbeck as early as the 14th 
century, and a good many dated in the 15th century are repro- 
duced in the appendix of the book. These contain all the ele- 
ments of the modern bill of exchange, though the bills them- 
selves are couched in much more friendly and polite terms than 
modern drafts, and are more in the nature of letters. In many 
cases, both the first and second bills of exchange are reprinted. 
Not only were there brokers who made a specialty of dealing in 
these bills of exchange, but they had already become distinguished 
from the regular money lenders. The latter were usually either 
Lombards, or Frenchmen from Cahors, and they were not looked 
upon with great favor by the authorities of the Hansa, its policy 
evidently being to keep them from becoming too numerous and 
powerful, though it could not prohibit them altogether, since 
they evidently supplied an important need of trade. 

Among the articles of merchandise which were dealt in in 
those days we notice a good many spices, such as ginger, cam- 
phor, cloves, cardamon seed, and saffron. Sugar was mentioned, 
as well as cotton and sandal wood, among the products of the 
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East, while furs and textile goods of various kinds are prominent 
among the products of the North which were sent to Venice. 
An article of men’s clothing designated as hosen also plays a 
prominent part in trade. This garment seems, however, to have 
been more like a long leather legging, which only reached to the 
thigh, than like the modern trousers. Paternoster beads were 
also a very common kind of merchandise. 

Venice served as a connecting link between the northern part 
of Europe and the Orient, and the products of the East and of the 
North met in her warehouses to be exchanged. There were two 
routes between Venice and the North, and the choice of one or 
the other seems to have depended on the merchandise to be sent. 
Articles which combined large value in small bulk were sent 
over the Alps, while more bulky ones were sent around by sea, 
The dangers of either route were considerable, but the losses to 
commerce which came from the elements and from robbers were 
no greater than those which arose from the difficulty of making 
sales for cash. It was a common thing to keep merchants wait- 
ing a long time for their money, and in many cases they actually 
had to resort to barter,and exchange one set of goods for 
another. In this way they often suffered great loss on the goods 
which they were obliged to take in exchange. 

The book gives, altogether, an interesting picture of trade in 
the 15th century, and with the numerous documents, now printed 
for the first time, forms an important addition to the list of valu- 
able contributions already made by Professor Stieda to our 
knowledge of trade in the middle ages. H. W. F. 
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